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Ego  certe,  quin  CUM  ipsaRe  Bellum  gf.ram;  hoc  est,  cum 
Regno,  et  imperiis  extraordinary,  et  Dominations,  et 
PoTENTIA,  QUiE  SUPRA  LEGES  ESSE  VEEIE. 

Epist,  Bbuti  ad  Atticum. 


KINGSTON,  JAMAICA:  Printed  By  We  at  herb  y,  Alien 

and  M‘can&» 
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CONCERNING  THE 


PRIVILEGE  S,&c 


Dear  Sir, 


HE  unhappy  Difference  between  the  Governor  and  .Aflembly  has  a1  ready’ 
thrown  the  Country  into  To  much  Confufion,  and  may  in  i  s  cout  ie  h~v  fuch 
fatal  Con'equences,  that  it  demands  the  ferious  Attention  ofevcry  one,  u  ha 
has  any  Property  in  Jamai  a,  or  any  Connexion  with  it  You  and  I  have 
frequently  in  convention  difeufs’d  this  Subj  a.  I  have,  fmee  I  faw  you,  cm. 

•  «  11  I  - - -  .roe  .  ^  n  A  i  \KJ  111.  fl  H  C  P  VOll  d^lirC  1C* 


frequently  in  converlation  dilcuis  d  this  Ouhj  Ct.  nave,  untc  t  >aw  »,  «. 
fidered  it  with  all  the  attention  in  my  power  ;  and  I  will,  fmee  you  ddire  ic,  give  \ 
as  fully  and  clearly  as  L  can,  my  thoughts  upon  it. 


It  is  needlefs  to  five  a  detail  of  a'l  thofe  proceedings  m  Affembly  winch  len  to  ine  com¬ 
mitment  of  Peirce  Cooke  and  Line, den  M  Neil.  They  have  been  fully  anj  lairiy  (btei 
in  an  Addrcfs  to  the  Freeholders  publilhed  in  the  St.  Jago  intelligencer,  fmee :  tne  Diuo- 
lutiin  of  the  lalt  Aflembly;  and  everyone  ,s  p  .fle's’d  ot  them,  (t  w.d  he  lufficient  here 
to  fay  that  the  Houle  Voted  Grid  Peirce  Cooke  and  l.anghh  n  M  N  -1  guilty  <jt  a  breaim  c. 
Privilege;  for  caufing  a  Writ  to  he  executed  upon  the  Cl, aim.  of  M;.  <  >H  ph»-«,  »ne  of 
their  Members,  wnilft  the  Aflembly  «•  fitting  ;  I  hat  they  were  by  Virtue  of  tne  Speak- r» 
Warrant  taken  into  Cuftody  by  tie  Monger  of  the  Houfe  i  i an, «  w:i re  . re 
by  the  Governor,  as  Chancellor,  on  the  return  of  a  Writ  ot  Habeas ‘Corpus,  ,  -  • 

granted  upon  the  Statute  of  31  Cat.  2.  and  that  his  determination  U.eieon  is  made  K. 

cord  of  the  Court  of  Chancery. 


The  Aflembly  eonfider  their 

that  they  are  not  Conceffions  from  the  Crown,  u  -  co  l?te  ,n  their  own  Body, 

They  confider  their  JuriL  1^,on’  ^  *a|1  haye  auy  r\g[n  to  controul  thcii  determinations, 

and  in  luch  cafes,  that  no  o.hcr  _  therefore  confi ier  this  Act  of  the  Chancellor’s 

its  t.  «, 

or' giving  the  People  of  this  Colony  that  IWfliot 


liaion,  as  would,  (if  fubm.t.ed  to)  Rup  tnem  or  Colony  that  Proton 

L  anJinJependanc  Aflembly  can  give. 


Twa 
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The  Oueftmn  here  is  not  whether  the  Affembly  have  done  right  or  wrong  in  ordering 
thofe  Men  inti.  CufloJy,  (for  1  hope  to  (hew,  that  they  are  the  only  competent  Judge,  of 
their  own  P  iviie  re>)  it  is,  whether  tne  (jrovernor,  as  (chancellor  could  legullv  diichar_re 
Men  noon  an*  I  ah  ea?  C  >  r  pu  s ,  w  vt  W“  re  coniTiitted  hy  order  oi  the  A  ffembl  y  for  a  Bleach 
of  Privilege?  Pat  as.  their  right  of  Privilege  is  fou  lded  on  a  prefumpri  m  that  (he  Af¬ 
fembly  of  This  Ifland  holds  the  I  one  rank  in  the  fyflem  of  its  own  Con  fitution  ;  as  a  Bicifh 
Houfe  of  Commons  d  ops  in  that  of  our  Moth  r  Country;  1  will  fird  endeavour  to  fh  w, 
from  the  mold  authentick  Records  and  authorities,  that  the  Privileges  and  the  Jut  ifdiction 

fe  of  C  immoiis.  The  in- 


in,  quell  ion,  have  ever  been  exercised  and  enj  >yed  by  the  II  >wfe  of  C  >mi 
fiances  for  nay  purpofe  to  be  found  in  th  *  Journals  of  the  Commons  r 


are  innumerable  ; 


1  ut  i  fhall  trouble  you  with  a  tew  only  which  are  leading  cafes,  and  of  Inch  au  hori  v  th-t 
they  have  ever  fince  been  acini  ted  by  the  Houfe  of  Commo  is  as  governing  precedents, 
and  by  all  Inferior  Courts  as  Rules  to  direift  their  conduct  in  fuch  Cafes 


The  fird:  Cafe  I  fhall  mention  happened  in  the  lime  of  Henry  VlUth.  a  time  when, 
the  Commons  of  England  holding  but  an  inconfiierable  (litre  of  the  Land,  the  Power  of 
the  Houf  of  Commons  was  no  way  comparable  to  what  it  is  at  this  day.  It  is  t’»c  caf  f 
George  Ferrers  in  34  Henry  VUIth.  and  I  Avail  give  it  you  at  large,  as  if  s  in  -lie  Par¬ 
liamentary  Hiftory.  It  is  taken  from  Hollingshead ,one  of  our  antient  Chroniclers,  who 
is  the  more  circumflantial  about  it;  'becaule,  (fajs  he)  as  the  cafe  lias  been  diveifl,-  reporte  !, 
and  is  commonly  alledged  as  a  precedent  lor  the  Privil  ge  of  Parliament ;  he  h  i  1  endea¬ 
voured  to  learn  the  truth  thereof  and  to  fet  forth  all  the  cirrumdances  at  large,  from  thofe, 
who  by  tluir  Inftruotions,  ought  belt  to  know  and  remem  er  it. 

1 

The  Author  tells  us  the  Member’s  name  was  4  George  Ferrers,  Efq;  a  Servant  or  the 
4  King,  and  el.  Fled  a  Bu  g-  fs  for  the  Town  of  Plymouth  in  DevonAiire  :  1  h  at  one  da  s 

4  he  was  o-oing  to  the  Parliament  Houfe,  he  was  Airefted  bv  a  Procefs  out  of  the  Kin  .  s 
4  Bench,  at  the  Sub  of  one  While  for  the  Sum  of  Two  Hundred  Marks,  for  vvh  ch  he 
4  flood  engaged  as  a  Surety  for  one  Weldon  of  S.lifbury,  and  carried  to  the  Counter  in 
4  B  oid  drees  And  that  Sir  Thomas  Moyle,  Knight,  the  Speaker,  being  informed  of  this 
4  acquainted  the  Houfe  with  it,  who  forthwith  ordered  the  Serjeant  at  Arms  to  repair  to 
4  the  fnd  Prifon,  and  demand  the  Prifoner, 


f 


4  Th?:  Serjeant  went  immediut  ly  to  the  Counter;  but  the  Clerks  and  Officers  there, 
4  were  fo  far  from  debvering  the  Pnfon  r,  that  they  forcibly  refill  d  the  Serjemt,  broke 
4  his  Mice,  and  knocked  down  his  Servant.  During  the  fquabble,  the  two  Sheriffs  of  L011- 
4  don,  Rowland  Hill  and  Henry  Suchcliff,  came  thither,  to  whom  the  Serjeant  com- 
4  plained  or  this  ahufe,  ani  of  them  required  the  delivery  of  the  imprifoned  Member: 
•  but  they  not  only  denied  o  deliver  him,  but  treated  the  Serjeant  very  contemptuoufly, 
4  and  he  was  forced  to  return  without  him  to  the  Houfe, 


4  The  Commons,  after  f  >me  d  bate  on  the  Cafe,  foon  came  to  a  a  refolution  to  fend 
4  their  Serjeant  to  the  Sh  riffs  houfe,  and  require  the  delivery  of  the  Prifoner;  but  before 
4  the  Serjeant  at  A  ms  came  wiih  the  fecond  meffage,  the  Sheriff’s  had  been  told  how  hein- 
4  oufly  the  matter  was  taken,  and  therefore  they  now  delivered  the  Prifoner  to  him  with- 
4  out  any  h  Ration;  but  the  Serjeant’s  orders  went  further:  He  charged  the  Sheriffs  to 
4  appear  pcrGnaily  before  the  Houfe  at  eight  o’clock  the  next  morning,  and  bring  with 
4  them  tne  Clerks  of  the  Counter,  and  fuch  other  Officers  as  were  concerned  in  the  affray. 


4  The  next  day  the  Sheriffs  kc  appeared  at  the  Bar  of  the  Houfe,  where  the  Speaker 
c  charged  them  with  the  Contempt  and  Mifdcmeanor,  and  commanded  them  to  anfvver 
Mm mediately,  without  allowing  them  any  Councils  though  Sir  Roger  Cholmely,  Record- 
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e  er  of  London,  and  others  of  the  City  Council  offers!  to  fpeatc  in  the  Cnufe.  In  the  end 
4  the  Sheriffs,  and  White  the  profecucor  were  committed  to  the  Tower,  and  the  rsft  to 
4  Newgate;  there  they  remained  two  Days,  and  then  on  their  own  Petition,  and  at  the 
4  humble  reqveft  of  the  Lord  Mayor  of  London  and  other  friends,  they  were  difcharged. 

The  fame  Authority  informs  us  that  the  King,  being  advertized  of  thefe  proceedings, 
called  before  him  the  Lord  Chancellor  and  his  Judges,  with  the  Speaker  of  the  Houfe  of 
Commons,  and  feveral  of  the  Chief  Members  of  that  Houfe  to  whom  he  declared  his 
Opinion  to  this  Effect. 

44  He  firft  commended  their  Wifdom  in  maintaining  the  Privileges  of  their  Houfe  ; 
44  which  he  would  not  have  infring’d  in  any  Point.  He  alledg’d  that  he,  being  the  Head 
<c  of  the  Parliament,  and  attending  in  his  own  perfon  on  the  bufinefs  thereof, 
ought  in  reafon  to  have  Privilege  for  himfelf  and  all  his  Servants  in  attendance  on  him; 
fo  that  if  Ferrers  had  been  no  Burgcfs  but  only  his  Servant;  in  refpecd  of  That,  he 
ought  to  have  Privilege,  as  well  as  any  other.  For  I  underftand,  (lays  he)  that  you 
enjoy  the  lame  Privilege,  not  only  for  yourfelves,  but  even  for  your  Conks  and  Hods- 
a  keepers.  My  Lord  Chancellor  here  prefent  hath  informed  me,  that  when  he  was 
a  Speaker  of  the  Lower  Houle,  the  Cook  of  the  Temple  was  arrefted  in  London  on  an 
a  Execution  upon  the  Statute  of  Staple ;  and,  becaufe  the  faid  Cook  ferved  the  Speaker 
in  that  office,  he  was  taken  out  of  Execution  by  the  Privilege  of  Parliament.  Like  wife 
tt  the  Judges  have  informed  us,  that  we  at  no  time  {land  fo  high  in  our  Ellate  Royal  ^as 
in  the  time  of  Parliament ;  when  we,  as  Head,  and  you  as  Members  are  conjoyn  d, 
and  knit  together  into  one  Body  Politick  :  So  that  whatsoever  Injury  is  done  or  older  d 
during  that'time  againll  the  meaneft  Member  of  the  Houfe,  is  judged  as  done  againft 
—  (  ur  0^n  Pe  rfon,  and  whole  Court  of  Parliament  ;  the  Prerogative  o t  which  Couu,  la 
a  fG  great  that,  as  ou'  learned  in  the  Laws  informs  us,  all  Adds  and  Procelles,  coming 
ou  of’aoy  other  inferior  Courts,  mull  for  that  time  ceafe,  and  give  place  to  the 

64  higheft. 

«  And  as  touching  the  Plaintiff  in  this  Caufe,  it  was  a  great  Preemption  in  him,  know 
ino  our  Servant  to" be  one  ot  this  Houfe,  and  being  warned  of  it  before,  ft  b  to  profc- 
41  cute  this  matter  out  of  time  ;  and  therefore  was  well  worthy  to  lofe  his  Lobt,  which  1 
“  don’t  wifh,  and  mull  commend  your  Equity  that,  having  loft  it  by  Law,  you  have  re- 
«.  (lured  the  fame  againft  him  that  was  his  Debtor;  and  it  it  be  well  conhdered,  what  an 
«<  Expence  it  hath  been  to  our  (elf  ar.d  you  all,  as  well  as  lofs  of  time,  which  fhou.d  ave 
“  been  employed  in  Affairs  of  our  Realm,  to  fit  here  near  a  foi taught,  about  this  one 
<.  private  Cafe  ,  he  mav  think  himfelf  better  ufed  than  h.s  defert.  This  I  hope  will  be  a. 
4‘  good  Example  to  others  to  learn  better  manners,  and  not  to  attempt  any  thing  agmnm 
«.  fhe  Privilege  of  this  High  Court  of  Parliament,  but  to  fay  for  »  proper  Opportunity. 
«  This  is  my  Opin  on  ;  !„d  if  I  err,  I  mull  refer  myfel  «n  .he  J^W-uofourraod 

«  Juftices  here  p.effnt,  and  the  other  Learnjd  of  the  Laws  LTrY  GRAVFL  Y 
TTiurADn  MONT ACUTF  ORD  CIHEF  JUSTICE,  V  LKi  Crav  eli 

r'  A’/r  ptq  (WNION  CONFIRMING  B*  DIVERS  REASONS,  ALT,  I  HA  i 

THE  KING  had  SAID?  WHO  WAS  ASSENTED  TO  BY  ALL  THE 

REST.  NO  ONE  SPEAKING  TO  1  HE  CONTRARY. 

THH  next  Caff  1  Orel. ^  happen 

DIENCE  P  KONRESBTANCE  W«  C^.^To  a 

Motion,  of  k,n|y  HiGUr  and  Kingly  POWKR^k. 


blafpk'mout  height,  and  fet  To  little  Value  on  the  Liberties  of  'he  People,  nothing  eouliP 
be  more  obnoxious  than  the  Houfe  of  Commons  ;  and  accordingly  we  find  many  .nllancer 
of  the  Affronts  offered  to  that  Body. 

The  fir fb  day  the  Houfe  of  Commons  were  fent  for  to  attend  that  King  in  the  Houfe 
of  Lords,  SIR  HERBERT  CROFTS,  one  of  the  Members,  coming  up  with  others  to 
hear  the  King’s  Speech,  had  the  Door  flint  upon  him  ;  and  one  Bryan  Taflv,  a  Yeoman 
of  the  Guard,  violently  repulfed  Sir  Heibert,  faying  GOODMAN  BURGESS  YOU 
COME  NOT  HERE. 


A  Book  was  written  by  the  Blffiop  of  Briflol,  which  contained  what  the  Houfe  thought 
feme  Reflections  upon  their  Proceedings, 

Sir  Thomas  Shirley,  Member  for  Stnyning,  had  been  commit/ed  Prifoner  to  the  Fleet* 
on  an  Execution  foon  after  his  Return,  and  before  the  Parliament  met. 


The  King  in  fhort  claimed  a  Right  of  having  the  Returns  of  EPCHons  examined  by 
his  Chancellor  ;  and  it  became  then,  for  the  bill  time  a  fafliionable  Opinion,  that  the 
Privileges  cf  the  Commons  wete  only  Conceflions  of  the  Crown,  made  upon  the  Speakers 
Requefl,  at  the  meeting  of  every  new  Parliament, 

Luckily  fer  PofferPy  the  Houfe  of  Commons  were  in  no  difpofltion  to  fubferibe  to 
fuch  Dodrines,  to  fubmit  to  Affronts,  or  to  yeild  up  their  Piivileges  t0  the  didates  of  an 
undeferving  Momrch,  or  the  attempts  of  a  piofligate  Court.  The  Yeoman  of  the  Guard 
was  obliged  to  afk  pardon  upon  his  Knees  at  the  Barr  of  the  Houfe,  and  to  receive  a  Re¬ 
primand  from  the  Speaker. 

.  The  Bifhop  of  Briflol,  tho’  a  Member  of  the  Houfe  of  Lords,  was  obliged  to  confefs 
his  Error,  and  recant  the  offenfive  Paflages  in  his  Book. 

The  Warden  of  the  Fleet  for  taking  Sir  Thomas  Shirley  was  fent  to  Goal  ;  and  not 
releafed,  until  he  had  firfl  on  his  knees'  at  the  Bar  of  the  Houfe  confffled  his  Error  and 
afked  Pardon.  The  Houfe  did  more  ;  not  content  with  making  Examples  of  thefe  Of¬ 
fenders,  they  have  left  Jo  Pofterity  a  Noble  Monument  of  their  knowledge  of  the  Confli- 
tution,  and  of  thdr  Virtue  and  Spirit  in  refilling  the  Attacks  that  were  made  upon  it.  It 
is  an  Apology  from  that  Houfe  to  King  JAMES  ;  in  which  the  Rights  and  Privileges  of 
the  Common1  are  aff  rted  in  the  trioft  manly  and  fpiri  ed  Terms.  The  Apology  istoolono- 
to  be  i i  f  rte  I  in  this  Place,  I  whl  only  tianfcribe  from  it  fome  paflages  that  aie  appofite 
to  my  Subject. 


“  And  contraryiyiie  with  a’l  bumble  and  due  refped  to  your  Majefly  Our  Sovereign 
Lord  and  Lead,  again  it  tnole  Mifinformations  we  molt  t  uly  av  uch. 

TmT  That  our  Privileges  and  Liberties  are  our  RICH  T  and  DUE  INHERI- 
“  1  ANCE,  no  Ids  tiian  our  very  LANDS  and  GOODS. 


Secondly.  That  our  Privilege?  a nd  Liberties  cannot  be  v  ithheM  from  us,  denied, 
oi  imparec,  but  with  apparent  Wrong  to  the  whom  State  of  the  Realm. 

<t  '  ,/  '1  A.nd  hat  our  m ‘king  of  Requefl  in  the  Entrance  of  Parliament,  to  enjoy 
r  ,i.r  1  n  T'  *’  °n,v  °1  tnani  ers,  and  doth  weaken  our  P  itrht  no  more  ilia  :  <>nr 

4<  °i!r  L:imlsbv  P-Mtl.m  .  which  Form,  tho’  new  and  mo  e  decent, 

loan  tn?  o.d  by  PRECIPE,  yet  the  Subjcdt  s  R:ght  is  no  ieis  new  than  old. 


Four  My 


•Tv. 
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c<  Fourthly*  We  avouch  alfo  that  our  Houfe  is  a  COURT  OF  RECORD  ;  and 
41  To  ever  eftcenied. 


f 


7  1  *  J  j  J 

6fc  other  Courts  receives  neither  Laws  nor  Orders. 

fe‘  Sixthly,  and  Lajlly.  We  avouch  that  the  HOUSE  OF  COMMONS  is  the  foie  pro- 
“  per  J  udge  of  Return  of  all  fuch  Writs,  and  of  the  Election  ot  all  luch  Members  as  be- 

ion^  unto  it;  without  which  the  .Freedom  of  Election  were  not  intire  : 

D  9 

<c  And  that  the  Chancery  tho’  a  {landing  Court  under  your  Majefty,  be  to  fend  out 
t;  thofe  Writs,  and  receive  the  Returns,  and  to  preferve  them;  yet  the  lame  is  done  only 
«<•  for  the  Ufe  of  the  Parliament.  Over  which  neither  the  Chancery  nor  any 
«  other  Court,  ever  had,  qr  ought  to  have  any  manner  of  J  urisdiction. 

It  is  impoflible  to  read  the  Hiftory  of  the  next  Reign,  that  of  Charles  the  First, 
efpecially  the  14  or  15  firft  Years  of  it,  without  conceiving  the  higheft  Reverence  for  the 
Memory  of  thofe  Great  Men,  who  ftood  forth  at  that  critical  Pciiod  in  defence  of  the  Con- 
ftitution.  Never  was  there  at  any  one  time  in  the  Houfe  of  Commons,  nor  perhaps  in  a- 
ny  other  Affi.mbly,  fuch  a  Number  of  Men,  eminent  for  Learning,  for  good  Senfe,  for 
Virtue  and  Courage,  as  appear’d  in  the  Houfe  of  Commons  during  the  Four  firft  Parlia¬ 
ments  of  that  unhappy  Prince  :  and  it  is  owing:  to  the  Virtues  and  Anilities  of  an  Elliott, 
a  Cook,  a  Littleton,  a  Glanville,  a  Philips,  and  many  others  Recorded  in  the 
Hiftories  of  thofe  times,  that  the  Subjects  of  B,  itain  are  not  at  this  Day  as  much  enflaved  as 
thofe  of  France  and  Spain.  Upon  all  Points  of  Controverfy  about  the  Conftitution,  much 
refpect  and  dtfftrence  will  ever  be  {hewn  to  the  Sentiments  and  Opinions,  and  much  more 
to  the  Determinations  of  thofe  venerable  Patriots  :  and  I  will  therefore  without  any  Apolo¬ 
gy  oive  you  the  Sentiments  of  tome  of  them  upon  the  Breach  of  Privilege  in  Mr. 
Rolls  Cafe,  in  the  4th  Year  cf  Charles  the  lft,  extrafted  from  the  Parliamrntary  Hif- 

tory. 

A  Complaint  was  made  to  the  Houfe  of  Commons  by  Mr.  Rolls,  a  Member  of  the 
H.ufe  and  a  Merchant,  that  his  Goods  were  feized  by  the  Officers  of  the  Cuftoms  ;  upon 
which’ the  Officers  of  the  Cuftoms  were  fent  for  and  examined  by  the  Houle. 

Sir  John  Elliot,  faid 
«  Three  things  are  invowed  111  this  Complaint: 

CC  jft.  The  Right  of  the  particular  Gentleman 

2d.  The  Righto!  the  Subjcft 
3  !.  The  Right  and  Pri 

«  Let  the  Committee  confrier  of  the  two  former ;  air!  fir  the  violation  of  the  Liberties 
«  „f  this  Houfe,  let  us  not  do  lets  than  our  lathers.  Was  tv  r  die  Information  ot  a 
Member  committed  to  a  Committee  ?  Let  us  lend  lor  the  1  attics. 

..  Mr  Daws  one  of  the  Curtnmerr,  being  called  in  to  Anfvver  the  Point  of  Privilege 
|i  , vl-  Poll’s  Goods,  beina  a  Member  ot  thhHmle,  laid,  He  took  Mr.  Kell  £ 

:  duo^'bVv-iL  of  1  Tuu.ud.un  under  the  Great  heal,  ana  outer  Watran,  remain- 


& 


«v 

(< 
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.  Ft  t  tot  :  that  he  knew  Mr.  Rolls  to  be  a  PARLIAMENT 

Man  -  an  1  that  Mr.  Rolls  demanded  his  Privilege,  but  he  did  underftand  that  this 
Privilege  extended  only  to  his  Person,  and  not  to  his  Goods,  be. 


“  Sir  John  Elliot,  The  Heartblood  of  the  Common  Wealth  receiveth  Life  from 
“  the  Privilege  of  this  Houfe. 


«  jt  was  Reived  by  Queftion  that  this  fhall  be  prefently  taken  into  Confideration9 
“  and  being  conceived  a  Bufinefs  of  great  Confequence,  it  is  refolved  that  the  Houfe  fhall 
.<  be  formed  into  a  Committee  for  the  Freedom  of  Debate. 

cc  Littleton  argued.  Ad  Privileges  are  allowed  for  the  Benefit  of  the  Common 
<c  Wealth.  The  Parliament’s  privilege  is  above  any  other,  and  the  Parliament  only  can 
decide  Privilege  of  Parliament,  and  not  any  other  Court. 

i 

c<  Sir  Robert  Phillips'.  Thus  you  fee  how  fa  ft  the  Prerogative  of  the  King  doth  in- 
c<  trench  on  the  Liberty  of  the  Subject,  and  how  hardly  it  is  recovered!  Pie  then  cited 
“  many  Precedents,  wherein  the  Goods  of  a  member  of  Parliament  were  privileged 
“  from  Seizure  in  the  Exchequer.  In  12  Eliz.  it  was  refolved  in  Parliament,  that 
“  twenty  Days  before,  and  twenty  Days  afterwards  was  the  time  of  Privilege. 


<<  And  the  Committee  of  the  whole  Houfe  reported  that  they  took  into  Confidcration 
«  the  Violation  of  the  Liberties  of  the  Ploufe 'by  the  Cufti  mers,  and  at  laft  they  refolved 
“  that  a  Member  of  the  Houfe  ought  to  have  Privilege  of  Perfon  and  Goods. 


In  thefe  Authorities,  taken  from  the  Proceedings  of  Parliament,  I  have  confined  my 
felt  to  the  more  antient  Ones,  omitting  purpofely  thole  of  latter  times;  not  becaufe  the 
modern  Journals  do  not  furniih  any,  but  becaufe  they  occur  fo  frequently,  and  are  fo  well 
known,  that  I  think  it  nee  fiefs  to  trouble  you  with  them.  Scarcely  a  S  (lion  pafles  with¬ 
out  furnilhing  Infiances  of  O  ;e  or  Both  rl.m'es  of  Parliament  exercilmg  the  Power  of 
Committing  for  Breach  of  Privilege,  and  of  each  Houfe’s  judging,  of  its  own  Privileges 
without  Conti oul.  Even  in  the  very  laid  Seflions  of  Parliament,  we  find  by  the  Publick 
Papers  that  a  Peerefs  in  her  own  Right,  having  been  arrefted  during  the  fitting  of  Parlia¬ 
ment,  the  Houfe  of  Lords  imprifoned  all  the  Parties  concerned  in  bringing  the  Action  and 
Executing  the  Writ  ;  and  obliged  them  to  pay  all  Colls:  And  every  one  knows  that  in 
this, Cafe  the  Piivileges  of  both  Houles  are  equal. 


It  is,  then,  clear  I  think,  from  the  conftan*  declarations  and  proceedings  of  Parliament 
that  the  Houfe  of  Commons,  hath  at  al  times  enjoyed  and  exercifed  the  foie  Right  of 
judging  of  its  own  Piivileges,  and  of  punilhing  for  Breach  of  Privilege. 


I  will  now  fhew  you  by  the  rnofi  uncontroverted  Law  authorities,  and  by  the  concur¬ 
rent  Teitmonies  of  the  J  idges,  and  their  declarations  from  tho  earlieft  Ages  of  the  Eng- 
lifh  Conftitution  down  to  our  own  that  neither  the  Court  of  Chance  y,  nor  any 

Court  in  Weftminfter  Hail  can,  01  ever  did,  prefume  to  dilch  rge  a  Commitment  by  the 
Houfe  of  Commons  ;  and  that  the  Judges  in  England  have  always  held  and  declared  them- 
felves  incapable  of  giving  Juecnv  m  upon  the  Privileges  of  cither  Houfe  of  Parliament  as 
being  Extra  Spharam  activitatis. 


Thomas  Thorp  being  Speaker  of  the  Houfe  of  Commons  31.  Hen.  VI.  was  in  time 
<c  of  Prorogation  Arrefied  and  Imprifoned  at  the  Suit  of  Richard,  Duke  of  York,  up- 
64  on  a  Judgment  obtained  in  the  Exchequer. 


“  The 


„  CC  THE  Cf”?m.on,s’  at,the  rean"emblInS  that  Parliament,  wanting  their  Speaker  fent 
«  Wl^heir  Sa k“lcSa”  makC  C°mplaint  tl,ere°f  “  ,he  ^  a"d  ^  •» 

Upon  this  the  Duke  gives  the  Lords  an  Account  of  the  whole  matter. 

V  Whereupon  (faith  the  Parliament  Roll)  the  Lords  Spiritual  and  TempoH  not 
H  1/ltc"dinJ  t0  ,mPeach  ?F  hTurt  Liberties,  and  Privileges  of  them  that  were  common 
..  t®rTt^c  Commons  ot  this  Land  to  this  prefent  Parliament,  but  equally  after  the  Courfe 

">  Pf  Law  to  mimfter  Juflice,  and  to  have  knowlege  what  the  Law  will  fay  in  that 
“  Behalf.  J  1  uac 


“  Opened  and  declared  to  the  Juflices  the  Premifes;  and  afted  of  them,  whether  the 
<c  faid  Thomas  fhould  be  delivered  from  Prifon,  by  Force  and  Virtue  of  the  Privileges  in 
“  Parliament  or  not  ?  ®  1 

“  To  the  which  Queflion  the  Chief  Juflice  in  the  name  of  all  the  Juflices,  after  Sad 
u  Communication  and  mature  deliberations  had  among  them,  anfwered  and  faid  that 
“  they  ought  not  to  anfwer  to  that  Queflion. 

t 

*c  And  then  follows 
“  The  Judges  Recognition 

“  ift.  For  it  hath  not  been  ufed  before  time  that  the  Juflices  fhould  in  anywife  deter- 
“  mine  the  Privileges  of  this  high  Court  of  Parliament. 

“  2d  For  it  is  fo  high  and  mighty  in  its  Nature. 

“  3d.  That  it  mav  make  Law. 

“  4th.  And  the  Determination  and  Knowledge  of  that  Privilege  belongeth  to  the  Lords 
“  of  the  Parliament  and  not  to  the  Juflices. 

<c  These  feveral  Cognitions  fo  materially  weighty  in  themfelves,  being  publifhed  and 
“  declared  by  all  the  Judges  of  England,  and  that  before  the  Parliament,  as  a  fixed 
“  and  {landing  Rule  of  Law,  and  as  a  Memorial  to  all  Poflerity’s  enrolled  among  the 
“  Records  of  the  faid  High  Court  of  Parliament,  for  ever  to  endure. 

And  this  declaration  has  in  all  fucceeding  times  been  of  fuch  Weight  and  Authority, 
that  I  will  venture  to  affeit,  there  is  not  a  single  Instance  where  the  Court  of  Chancery 
or  any  inferior  Court  ever  prefumed  to  difeharge  a  Commitment  of  the  Houfe  of  Com¬ 
mons  for  Breach  of  Privilege.  And  it  will  appear,  in  the  two  following  Inflances  where 
it  was  attempted,  that  by  the  Opinions  of  the  moft  eminent  Lawyers,  by  the  Opinion  of 
the  Lord  K  eper  of  England  and  all  the  Judges,  and  by  a  folemn  Judgment  of  the  Court 
of  King;s  Bench,  none  of  thofe  Courts  can  discharge  qr  take  Cognizance  of, 
the  Commitment  of  the  Houfe  of  Commons. 

The  next  Cafe  I  (hall  mention  is  taken  from  the  Debates  in  Parliament;  a  Cafe, 
whic1*  has  been  extremely  well  remarked  upon  in  a  Pamphlet  lately  Publifhed,  intit  led  a 
Vindication  of  the  Proceedings  of  the  Assembly,  &c.  but  it  is  too  appofite  to 
beommitted  here;  efpecially  as  it  was,  I  think,  the  firfl  attempt  made  fmee  the  above 
celebrated  Detei ruination  in  Thorp’s  ( 'afe,  of  drawing  the  Jurifdidtion  and  Judgment 
of  the  Houfe  of  Commons  ad  aliud  Examen, 
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(  10  ) 

In  1 680.  A  motion  was  made  in  the  Houfe  of  Commons,  in  behalf  of  Judge  Ray-, 
mom d ,  that  one  Sheridan  in  Cuftody  of  the  Serjeant  at  Arms  by  order  of  the  Houfe, 
had  applied  for  his  Habeas  Corpus,  which  the  Judge  denied,  Because  he  was  Com¬ 
mitted  by  order  of  the  Housi,  defiring  the  opinion  of  the  Houfe.  Upon  this  occa- 
fion  Sir  William  Jones,  a  Member  of  the  Houfe,  and  as  able  a  Lawyer  as  any  in  Eng¬ 
land,  aiTerted  in  (he  Houfe;  44  T  hat  there  is  nothing  in  the  Habeas  Corpus  A<51,  that 
44  doth  reach,  or  can  be  intended  to  reach  to  any  Commitment  made  by  either  Houfe  of 
44  Parliament.  T  he  preamble  and  all  parts  of  the  Adt  do  confine  the  Extent  of  the  Adt  to 
44  cafes  Bailable,  and  direct  fuch  courfes  for  the  execution  of  the  Adt  as  cannot  be  under- 
4  flood  fhould  relate  to  any  commitment  made  by  either  Houfe.  A  commitment  of  this 
4  Houfe  is  always  in  the  nature  of  a  Judgment,  and  the  Adi  is  only  for  cafes  bailable  which 
4  commitments  upon  Judgment  are  not. 

Here,  then,  is  a  Judge  refufing  even  to  grant  a  Writ  of  Habeas  Corpus  for  a  commit¬ 
ment  of  the  Houfe  of  Commons,  an  1  this  not  above  two  years  after  the  pafling 
of  the  Habeas  Corpus  Adt :  and  Sir  William  Jones  declaring  to  the  Houfe  that,  that  Adi 
was  not  intended  nor  could  not  be  underflood  to  extend  to  commitments  by  either  Houfe 
of  Parliament.  The  opinions  of  thefe  eminent  Lawyers  are  of  great  authority  from  the 
charadte“S  and  reputation  of  the  men  ;  but  they  receive  much  additional  weight  from  a  con- 
fideration  of  the  'l  ime  in  which  they  were  given  :  For  the  Law  prefumes  that  the  intention, 
of  an  Adt  of  Parliament  is  beft  known  from  thofe  who  lived  at  or  near  the  Time  in  which 
fuch  Adt  pafled.  And  you  will  accordingly  find  this  authority  fupported  by  the  opinion 
of  the  Lord-keeper,  and  all  the  Judges  in  England,  in  the  next  cafe  I  am  going  to  men¬ 
tion;  that  is,  the  celebrated  cafe  of  the  Aylesbury  men. 


I 


1 


f 

i 

j 


As  this  was  the  fir  ft  Time  that  the  Jurifddlion  and  the  power  of  commitment  of  the 
Houfe  of  Commons  ever  was  made  a  queftion  of  in  Weftminfter  Hall  ;  as  the  queftion  in 
the  Courfe  of  it,  brought  on  a  conteft  between  the  Houre  of  Lords  and  the  Commons;  as 
it  was  di  feu  fled  both  in  Par’iament  and  in  Weftminfter  Hall,  by  the  ableft  Lawyers  and 
the  greateft  m«n  in  England;  and  as  there  was  a  folemn  Judgment  upon  it  in  the  King’s 
Bench,  which  is  now  a  Record  and  a  (landing  rule  in  all  cafes  of  the  fame  kind;  I  will 
with  your  leave  infert  the  cafe, 

m 

44  A  complaint  was  made  by  the  Honourable  Houfe  of  Commons,  that,  fince  their  laft 
84  Rcfolutlons  in  the  caufe  of  Afhby  and  White,  feveral  adt’ions  had  been  brought  by 
J*  Bat\ ,  J  Oviat  ,  J.  Pf.yton,  H.  Basse,  and  I).  Horne,  and  profecuted  bv  R. 

84  Mead  againft  the  Conftables  of  Ayhlbuiy,  in  breach  of  the  Piivileges  of  that  Honour- 
44  able  Houfe  ;  whereupon  they  were  pleafed  to  order  the  Matter  of  the  Laid  complaint  to 
44  be  heard  at  the  Bar  of  their  Houfe,  and  order’d  the  Peifons  concern’d  to  attend  there, 
44  and  appointed  a  day  according  y. 


44  The  parties  appeared  (all  but  Mead)  when  the  Wdtneffes  were  examined,  and  they 
feveral ly  call  d  to  the  Bar  of  the  Houfe,  and  then  withdrew,  and  upon  full  hearing,  the 
Houfe  were  pleafed  to  order  their  Spraker  to  iflue  out  Warrants,  for  commitinc  them 
84  (being  taken  into  Cuftody)  to  Her  Majefty’s  Goal  of  Newgate. 
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c-  In  the  Michaelmas  Vacation  1 7^4  they  prayed  an  Habeas  Corpus  upon  the  Sta¬ 
tute  31.  Cha.  2d;  upon  the  return  of  which  all  the  Judges  met,  and  advifed  whe* 

^  that  Statute?  who  were  unanimoufiy  of  Opinion  THAT 
1HLY  WERL  NOT  ;  and  accordingly  they  were  remanded.  And  in  Hilary  Term 
fo.. owing  t.iey  moved  the  Court  of  Queen’s  Bench  for  an  Habeas  Corpus,  by  the  Com- 

“  mon 
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(  II  ) 

“  mon  Law,  which  was  granted;  upon  the  Returns  whereof  the  Tudecs  of  ihe  On,..,’. 
“  Bc"ch  deflred  the  Affiftance  of  the  reft  of  the  Judges  whether  they  might  be  difcLo“  ? 
“  who  were  all  o  Opinion,  except  the  Lord  Chief  Justice  Holt,  that  they  ounh't 
4t  to  be  remanded.  J  b ' 


But  as  it  was  argued  in  the  Queen’s  Bench  by  Council,  and  afterwards  the  TudaPS 
delivered  their  Opinion  SERIATIM,  I  will,  in  order  to  fhew  the  matter  more  dearly 
extract  fuch  par's  of  the  Arguments  of  thole  Judges,  upon  whofe  Opinions  the  Court 
founded  its  determination,  as  are  applicable  to  the  Cafe  in  Queftion  here.  I  make  no 
Extra&s  from  the  Arguments  of  Lord  Chief  Juftice  Holt,  as  his  Opinion  in  that  Cafe  is 
not  Law,  having  been  over  ruled  by  his  Brethren  upon  a  Confutation  with  all  the  futV-s 
of  England.  J  ° 


<c  Mr.  Juftice  Gould  and  Mr.  Juftice  Powis  faid,  they  would  chiefly  infill:  upon  Le- 
cc  gem  et  Confuetudinem  Parliament  ;  but  they  would  firft  maintain  the  Form  of  the 

44  Warrant. 

44  Objedfion.  That  this  is  a  Commitment  by  the  Speaker  only  ;  for  that  the  Warrant 
44  does  not  run,  ordered  by  the  Knights  Citizens  and  Burgefles  in  Parliament  aflembled, 
“  according  to  the  Precedent  in  my  Lord  Shaftfbury’s  Cafe  i.  Mod.  144. 

46  Anfwered  by  the  Judges. 


44  That  it  is  good,  being  according  to  their  Form ;  and  that  it  mull  be  prefum’d  the 
«4  Speaker’s  Warrant  was  by  older  of  the  Houfe. 


“  Objection.  This  Commitment  is  for  bringing  their  A£ticn  at  Law,  and  for  taking 
<c  the  due  Courfe  of  Law 

44  Anfwer.  What  is  Privilege,  but  difpenftng  with  the  Law?  The  generality  of 
46  Breaches  of  Privilege  arc  for  taking  the  due  Courle  of  Law.  If  you  go  to  Scanning  the 
46  words  of  a  Commitment,  who  knows  not  that  moft  Commitments,  that  would  hold 
44  for  luch,  do  exprefs  the  Caule  but  fhortly,  and  but  juft  give  a  hint  ?  And  the  Law  does 
44  prelume  that  the  higner  Courts  do  underhand  what  they  do,  and  therefore  are  not  tied 
44  up  to  fuch  ftridlnefs  as  inferior  Courts. 


44  Objedtion.  Shall  the  Houfe  of  Commons  take  a  defpotick  power  to  regulate  how 
44  Actions  ihall  be  brought,  and  what  Actions  fhall  not  be  brought  ? 

44  Anfwer.  Can  we  fuppofe  that  high  Court  would  flop  the  Progrefs  of  the  Common 
44  Law  01  England  ?  *Tis  highly  difhonorabie  to  have  fuch  thoughts  ;  and  no  Body  dares 
44  think  fo,  or  will  prefume  to  fay  fo;  and  People  would  laugh  at  one  that  Ihould  fay, 
44  the  Houfe  of  Commons  will  take  away  the  Liberties  of  the  People. 


44  There  is  no  better  way  to  determine  the  Jurifdidtion  of  either  Houfe  of  Parliament, 
44  than  by  Ufaye  and  Cuftom  ;  as  the  Bounds  of  Parilhes  are.  That  there  is  no  Pre- 
44  cedent  or  Cafe,  nor  fo  much  as  an  Opinion,  yet  ©ted,  that  the  Courts  of  Wedminller 
44  Hall  have  a  Power  to  Judge  of  the  Authority  of  the  Houfe  of  Commons  ;  or  that  the 
44  Orders  and  Commitments  of  the  Houfe  of  Commons,  can  be  difeharged  in  Weftmin- 
44  fter  Hall  ;  nor  were  they  ever  before  attempted  to  be  difeharged  here  upon  fuch  a  Com- 
44  mitmeut  by  the  Houfe  of  Commons;  which  is  a  good  Argument,  according  to  my 

54  Lord  Coke’s  Rule,  that  we  want  Power  to  do  it.  It  would  be  impoiiible  for  us  to 

Judge 


A 


—  -  ••  _«g; 


44  Judge  of  the  Privileges  of  the  IToufe  of  Commons  ;  for  there  are  no  printed  Books  of 
44  their  Privileges,  nor  is  there  any  means,  by  which  we  can  attain  to  the  knowledge  of 
44  them  ;  but  their  Cuftoms  and  Privileges  are  kept,  as  Arcanas,  in  the  Rolls  and  Record* 
44  ©f  their  own  Houfe  ;  and  their  Privileges  depend  altogether  upon  Precedents  in  Pailia- 
44  ment.  They  do  judge  it  as  a  Contempt  and  Breach  of  th~ir  Privileges  ;  and  who  fhall 
fay  nay  ?  I  hey  are  proper  Judges  oi  the  Matter  ;  and  upon  the  return  it  appearing 
they  were  committed  by  the  Houfe  of  Com  nuns,  our  J  uirifdiction  ceafes.  So  far 
Gould  and  Povvis. 

Mr.  44  Juflire  Powell,  faid. 

44  That  the  Commons  have  a  Judicature,  not  by  the  Common  Law  ;  but  do  Judge  of 
<c  Breaches  of  Priv  ilege  and  Contempts  to  their  Houfe,  Secundum  Legem  et  Confuetudi- 
“  nem  Parliament  :  4  Inft.  23.  and  by  this  Law  tfcefe  Perfons  are  Committed,  and  now 
44  are  brought  to  be  tiii'charged  by  the  Common  Law.  The  refolutions  of  the  Commons 
44  upon  the  Breach  of  Privileges,  is  a  Judgment,  and  the  Commitment  an  Execution  of  it, 
44  which  cannot  be  controuled,  for  this  would  he  to  drawit  Ad  aliud  Examen,  and  then 
44  the  Commons  would  not  be  Supreme  Judges  of  their  own  Privileges. 

44  That  this  Court  may  keep  other  inferior  Courts  within  their  Jurifdicftion,  but  not  the 
44  Houle  of  Commons:  for  no  prohibition  was  ever  granted  to  that  Court,  tho’  they  ex- 
“  ceed  Jurifiicftion.  So  if  the  Houfe  of  Lords  do  exceed,  or  take  Cognizance  of  matters 
44  in  the  firft  ir.liance  ;  no  prohibition  would  lie  :  for  no  inferior  Court  can  prohibit  a  fu- 
“  perior  ;  and  no  prohibition  was  moved  here;  nor  could  we  have  granted  it  ;  for  the 
14  Houle  of  Commons  is  fuperior  to  ail  ordinary  Courts  of  Law. 

44  In  the  4th.  Inft.  50,  it  doth  not  belong  to  the  Judges  to  Judge  of  any  Law,  Privileges 
or  Cuftoms  of  Parliament:  for  the  Laws  Cuftoms  and  Privileges  of  Par  iament  are  better 
to  be  learned  out  of  the  Rolls  of  Parliament  and  other  Records,  and  bv  Precedents  arid 
“  continual  Experience,  than  can  be  exprefted  by  any  one  Mans  Pen 
44  In  4  In  ft.  every  Court  of  Juftice  hath  Laws  and  Cuftoms  for  its  direction  ;  fome  by 
the  Common-Law,  fome  by  the  Civil  and  Cannon-Law,  fome  by  particular  Laws  and 
Cuftoms  :  fo  the  High  Court  of  Parliament  Suis  propriis  legibus,  et  consuetu- 
dinibus  subsistit  :  I  hat  Judges  ought  not  to  give  any  opinion  of  a  matter  of  Parlia-* 
ment ;  becaufe  it  is  not  to  be  decided  by  the  Common  Laws,  but  Secundum  LccrCm  et' 
Confuetudinem  Parlimenti;  and  Coke  fays.  Ifta  Lex  ab  omnibus  eft  querenda  a  multis 
ignorata,  a  paucis  cognita.  Now  who  fhall  Judge  this  no  Breach  of  Privilege  ;  when 
the  Houfe  of  Commons,  who  are  the  proper  Judges  of  their  own  Privileges  have  ad¬ 
judged  it  to  be  a  Breach  of  their  Privileges  ? 

44  The  Judgment  of  the  Court,  as  it  was  made  up,  upon  the  Roll  by  the  directions  of  my 
44  j^ord  Chief  Juftice  Plolr,  was  Quia  Cognitio  Causae  Captionis  et  Detenti- 
w°^IS  .PREDICT‘  Non  pertinet  ad  Curiam  Doming  Regina,  ideo  remittitur. 
h!ch  is  as  ftrong  and  conclt/live  againlt  the  JurifdiCtion  of  the  Courts  in  Wefiminfter- 
a  1  m  '“'afes  of  Commitment  by  the  Houfe  of  Commons  for  Breach  of  Privilege,  as  words 
can  make  it.  It  has  fo  much  the  force  ol  a  Law  with  the  Judges  in  Weftminfter  Hal] 
and  is  of  mch  Authority,  that,  in  the  Cafe  of  the  Honorable  Alexander  Murray  committed 
y  ,  tder  of  the  Houfe  of  Commons  about  12  or  14  Years  ago,  (the  only  cafe  of  ^Habeas 
Corpus  a fk  d  for  on  a  Commitment  ot  the  Houfe  of  Commons,  fince  the  determination  in 
t -at  of  the  Avdefbury  Men)  the  Caufeof  Commitment  return’d  by  the  Goaler  was  only  an 
Grder  of  the  Houfe  of  Commons,  without  any  Crime  alledg’d  ;  and  the  Judges  faid  T„FV 
could  not  Question  the  Authority  of  that  House,  «r  demand"  the  CausI 

^Q^m^*tment,  OR  Judge  the  same  ;  and  therefore  they  refufed  to  dif- 
charge  the  Pnfoner,  and  fo  remanded  him.  1 
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againft  him.  Yet  is  it  mott  furmZ  ,  o ’J°  TV  "'^-cedents  from  thence  are 
giving  up  our  Privileges,  affert  ‘the  jullice  ^ 

nation,  without  a  fmgl*  authority  to  fimoort  theiT  action  Hr  ii  ‘  ldetermi* 
pnfed  me  more,  than  to  hear  grave  men,  and  fome  whoou»hi  to  know' better  lL  ^ 
upon  the  Angle  opinion  of  Lord  Chief  Juftice  Holt,  as  on  .Sufficient  ^lhoritv-  ".hop 
ey  muff  know  it  is  none,  thatit  was  over  ruled,  and  that  the  very  reverie  of  his’oninio  I 
was  declared  to  he  the  Law.  To  fuch  fhift,  are  men  reduced,  who  have  a  bad  CaTfe  ? 
defend!  But  what  will  become  of  thefe  Antiprivilegians,  when  even  this  Twif  which 
they  have  laid  hold  of,  and  are  forced  to  lean  upon,  is  taken  from  them?  lift  can  he 
fliewn  that  even  Lord  Chief  Jullice  Holt’s  opinion,  (which  they  confider  of  higher  Lthori 

lV  Ti  *****  °thtr  Judges,  higher  even  than  an  adjudged  Cafe)  is,  iiTthat  part  of 

the  AyLfbury  Men  s  Cafe,  which  moftly  rtfemWes  ours,  diametrically  againlt  them,  and 

men'i ?  ChlnCell°r  5  determmatlon  i  v«U  they  be  modeft  enough  to  give  up  the  argu- 

That  it  is  fo  Will  appear  upon  a  review  of  that  Cafe.  Every  body  knows  that  the  Wr’t 

.  .  ^eas,  VOIpiiS  m0t  Tw°  ,klnds'  rhe,  e  11  a. VVrit  cf  Habeas  Corpus  which  the  Sub¬ 

ject  is  intitled  to  by  Common  Law,  and  which  is  grantable  only  in  Term  time  by  the 

Court ;  and  there  is  a  Writ  of  Habeas  Curpu.  by  the  Statute  of  3r.  Car.  lid  which  the 
Chancellor  or  any  of  the  Judges  is  at  all  times  to  grant  upon  Application.  The  latter  is 
the  only  Habeas  Corpus  that  a  Chancellor  can  grant,  .  Now  the  firft  Application  for  an 
Habeas  Corpus  in  the  above  Cafe  of  the  Ayltfbury  Men  was  out  of  Term  to  the  Lord 
Keeper  of  England,  upon  the  Statute  of  31.  Car:  lid.  This  is  therefore  the  Applica¬ 
tion,  which  moftly  rcfernbles  that,  which  was  made  to  the  Chancellor  here,  by  Cooke 
and  M‘Neil  ;  and  it  does,  indeed,  mo  ft  exadly  refemble  if.  But  the  Lord  Keener  of 
England  upon  the  return  of  the  Writ  thought  the  matter  ot  fuch  confluence,  that  he  did 
not  choofe  to  rely  upon  his  own  Judgment,  nor  did  he  choofe  to  depend  upon  any  hclo 
which  he^could  have  from  the  arguments  of  the  Prifoners  Council  (confidering  thefe  per!* 
haps  as  Men,  whofe  duty  it  was  to  miftead  him)  but  he  call’d  to  his  affiftance  all  the  Judges 
of  England,  my  Lord  Holt  one  of  them.  All  the  Judges  met,  and  after  the  mod  mature 
deliberation  among  themfelves  upon  the  queftion  whether  the  Prifonc  s  were  bailable  by 
that  Statute  ?  declar’d  it  unanimoufly  as  their  Opinion  THAT  THEY  WERE  NOT, 
and  they  were  accordingly  remanded. 

I  have  before  fhewn  it  to  have  been  the  Opinion  of  Judge  Raymond  and  Sir  William 
Jones,  very  foon  after  the  patting  the  Plabeas  Corous  Adi,  that,  that  Adi  did  not  reach  the 
Commitments  by  either  Houle  of  Parliament.  Here  then  is  that  Opinion  eftablifh’d  into 
Law  by  a  folemn  Determination  of  the  Lord  Keeper  and  all  the  Judges  of  England  in 
1704. 

By  what  Authority  then,  or  upon  what  Precedents  could  the  Chancellor,  on  an  Habeas 
Corpus  by  the  Stat  te  of  31  Char.  Hd.  difeharge  the  Commitment  of  theAflembly  ?  He 
could  find  no  Precedents  at  home,  he  could  find  none  he.re  ;  for  no  Chancellor  or  Judge 
before  him  in  this  Iftand  ever  prefumed  to  queftion  the  Commitments  of  the  Aftcmbly,  and 
much  Lfs  to  difeharge  them.  Will  it  be  afi'erted  that  the  Aftcmbly  of  Jamaica  have  not 
the  Piiviieges  of  the  Houfe  of  Commons  ?  It  is  aflerted;  and  the  Advocates  for  this  doc¬ 
trine  go  further,  and  fay  that  We  have  no  Privilege  but  what  the  King  is  pleafed  to  al¬ 
low  us.  I  will  endeavour  to  prove  that,  if  the  Aftcmbly  have  not  the  Privileges  of  the 
Houfe  of  Commons,  they  have  no  Privileges ;  for  that  the  King  cannot  by  Law  grant 

D  them 
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,hem  Privilege.  I  will  endeavour  likewife  to  drew  that,  if  the  Affembly  do  not  hold  their 
pLileL  upon  the  fame  independent  tern,,  with  the  Houfe  of  Commons,  the  People  of 
this  Colony^ have  no  defence  againft  the  affauhs  of  Arbitrary  Power,  no  Security  for  their 
Lives,  their  Liberties,  or  their  Properties. 


It  is  averted  by  thofe  who  argue  againft  Privilege  that  the  Kmg>  of  Great  Britain,  as 
brim*  ft i led  Lord  of  [  imaica  and  the  Colonies,  may  give  to  1ns  Subjeds  in  thofe  Colo¬ 
nies  whatmea  arc  of  Libe.ty,  and  what  form  of  Government  he  pleafes:  a”  a^rt'°" 

AVnrd  FalfV  and  Wicked  :  Thefe  Colonic  are  not  like  h;s  M  jefty  s  German  Domi- 
;V. „ 1.  ’the' P^pertv  Of  Our  Sovereign.  God  forbid,  they  fhould  ever  become  the  Pro- 
p,rtv  of  anv  King  or  Potentate  upon  Earth  !  They  aie  pert  of  me  Bi.t.fh  Empire,  over 
tiie  whole  of  whtch  His  Majeflv  prefvlcs  as  -he  Head  and  ft .filled  and  declared  ,n  many 
Britifh  Afts  of  Parliament.  Their  Inhabitants  are  all  Brit, Hr  bubjefts  intituled  to  the 
Laws  of  England,  and  to  its  Conftitutieu,  as  their  Inheritance ;  pofleffing  their  Rights 
„d  Privileges  by  rs  free  and  certain  a  Tenure,  as  that  by  which  they  hold  their  Lands,  as 
that  hv  whfch  the  King  holds  his  Crown.  Never  was  it  pretended,  till  now,  that  a  Bri¬ 
tifh  Subject  became  a  Slave  ;  or  forfeited  any  of  the  Rights  and  P. Alleges  o,  an  f  -.gtfti- 
ma„  by  fettling  in  a  Britifh  Colony.  Even  in  the  Reign  of  Charles  the  II.  when  Arbitrary 
Power,  under  the  Shelter  of  unlimited  Prerogative,  was  mating  large :  Prides  over  the 
Land,  there  was  no  difference  made  between  the  Rights  and  ConcJtioii  of  uuqjects  in  tuc 
Colonies  and  thole  in  England. 

*  There  is  a  remarkable  Cafe  in  that  Reign  which  fets  the  doftrine  in  a  clear  Light. 
I,  was  an*  Action  brought  againft  a  Governor  of  Barbadoes  tor  feme  Arbitrary  proceedings 
avainll  a  Gentleman  there  :  the  Governor’s  proceedings  could  not,  it  e.  ms,  be  juuifi  d 
by  Law,  andhe  therefore  pleaded  his  Inftrudlions.  After  palling  thro  the  ovver  Cotnts, 
the  Caufe  was  brought  by  Writ  of  Error  into  the  H  ,ufe  of  Lores  ;  and  in  the  pleadings  of 
the  Lawyers  the  Conftitution  of  the  Colonies  andthe  Rights  oi  the  Col/cnihs,  are  .uhy  and 
ft  ely  let  forth.  It  was  argued  that  the  Colonies  could  not  be  conildcr  d  as  conque  r  d 
Countries;  f,  nee  they  were  part  of  the  Englifh  Empire,  fettled  inti  ely  by  Englnhmen, 
who  neither  did  nor  could  forfeit  anv  Right  by  fettling  in  a  Colony:  Mat  tAey  a  right 
to  the  Laws  of  Eng'and :  that  the  Judges  there  were  oblig  d  to  determine  acc  rdn.g  to 
Law  •  that  Inftrudtion*  to  a  Governor  could  only  be  underftood  as  Directions  in  matters  of 
State  and  Government  ;  and  con'l  l  not  be  admitted  in  Judi  ial  Determinations,  without 
Oppielhon  and  Injnftice  to  the  Subject.  And  tins  dodrine  was  10  fully  aanutud,  1  \*t  it 
vvui  not  denied  even  by  the  Lawyers  on  the  otn  .;  fl  .c. 

As  a  further  proof  that  this  was  the  general  fenfe  of  the  Nation  in  that  Peign,  it  is  no¬ 
torious,  that  one  of  the  Articles  of  Impeachment  againft  the  great  Lord  Chance  lot  .  a- 
rendon  was,  that  he  had  introduced  an  Arbitrary  Gov/  knmf.nt  into  his  Ma¬ 
jesty’s  Plantations  :  An  !  it  is  one  of  the  Crimes  for  which  that  great  Mimlter  and 
Favourite  v  as  banifhM  by  Adi  of  P.r  iiamgnf,  and  that,  indeed,  whica  in  the  v  indication 
he  has  left  of  iiimfeh  he  hu*  laid  leaft  to  palliate  or  j uftify. 

But  our  Rights  will  heft  be  underftood  by  a  review  of  the  Conftitution  of  thir  Colony  ; 
of  its  beginning  and  pro^reL  to  this  t  me.  Every  Bod)  knows  that  Jamaica  was  conquer¬ 
ed  from  the  Spaniards  by  a  F:eetand  Army  fent  out  by  Crornw  II,  under  the  Co  mmand  of 
Admiral  Penn  and  G  -neral  Venables.  After  the  Redudion  of  th^  iflan  the  Spaniards 
either  quitted  it,  or  were  all  driven  out;  fo  that  it  remained  Inhabited  only  by  th_  odditis 

Vviio  had  conquered  it ;  and  it  was  Govern’d  of  courfe  by  .Military  Laws,  unul  fume  time 

after 

#  Cafes  in  Parliament.  Sir  Richard  Dutton  Plaint.. verf**  R.  Howell  £>r. 
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after  the  reftoration  of  King  Charleithe  Second,  when  themeafure  of  making  ft  an  Fng- 
lifh  fettlement  by  fending  out  a  Colony  was  adopted  The  King  in  order  to  induce  his 
Subjects  totranfport  themfelves  and  Families  hither  and  become  fettlers,  put  out  a  Prodn- 
mation  offering  them  man?  Encouragements,  and  particularly,  that  all  Children  of 
any  of  our  Natural  Born  Subjects  of  England  to  ee  Born  in  Jamaica  shall 
from  their  Respective  Births  be,  reputed  to  be,  andshail  be  free  Dini- 
zons  of  England;  and  shall  have  the  same  Privileges  to  all  Intents  and 
Pu  RPOSES  AS  OUR  FREE  BORN  SUBJECTS  OF  LNGLAND. 

Nor  could  any  thing  lefs  than  this  have  been  fufneient  to  induce  the  Free  Subj  ecBs  of 
England  to  quit  their  Count,  y  and  Friends,  and  fettle  themfelves  in  a  remote  and  inho  p- 
tabic  Climate,  la  pnrfuance  of  the  Royal  Promife  in  this  Proclamation,  and  as  foon  as 
the  Colo  nv  was  numerous  and  confiderable  enough  to  make  it  an  objedt  tor  Civil  Govern¬ 
ment,  a  Civil  Government  was  inllituted,  the  fame  which  has  fubfided  in  it  ever  fsnee. 
The  King  could  not  give  any  other  form  of  Co  il  Government  cr  Laws  than  thofe  of  Eng¬ 
land,  and  accord  ng’y  we  (hall  fee  that  th^  firm  of  Government  here  refembJes  that  of 
England,  as  nearly  as  the  Condition  of  a  d  pendant  Colony  can  be  brought  to  rcfeai- 
bia  that  of  its  Mother  Country,  which  is  a  Great  and  an  Independent  Empire. 

Here,  as  in  England,  we  have  Coroners,  Constables  and  Justices  of  the 

Peace,  We  have  a  Court  of  Common-pleas,  a  Court  of  Exchequer  *  and  a  Court  of 

Kings'Bench  ;  we  have  a  Court  of  Chancery,  and  w;  htv-  &  C of  Ordinary 

fo;  the  Probate  of  Wills  and  granting  Adminidrations.  1  he  Corot.cris  e.cdedby  the  1  eo- 

tit  the  Con  (fables  are  appointed  by  the  Judices  of  Peace,  the  Ju; dices  the  Peace  and 

the’  TmGes  of  all  the  Courts  a&  by  Authority  of  the  King’s  Commiffion  under  the  Broad 

S-d  The  diff  rent  orders  of  judicature  here,  then  are  exactly  litre  thofe  in  England, 

fabfiRine  by  the  fame  Authority,  and  luftituted  for  the  fame  purpofes.  There  is  the  fame 

Refcmblance  prefeiv’d  in  the  toims  of  our  Legiflature.  U  is  compofcd  of  1  hrre  E.,atca, 

rf  which  the  Governor  (as  reprefenting  the  King)  is ;  Head.  Having  no  order  of  Nobib  y 

here  th-  place  of  a  H,uf«  of  Peers  is  fupplicd  by  a  Council  of  x2  Gentlemen  app-un ted  by 

‘the  King,  which  in  the  fydem  of  our  Legiflature  forms  the  upper  Houfe.  The  lower 

H*u£  is  compofcd,  as  in  Britain  of  the  R.prefentativea  of  the  People  cleftcd  by 'tnelree- 

holders*  and  thefe  Three  Bodies  form  a  Legiflature,  which  exemfcs  the  h.gheft  Adis  of 

Tein-r«on,  for  it  raifes  Money,  and  i  s  Laws  extend  to  the  Life,  Lioerty,  and  Property 

of  heSubi-a  feverai  having  fuffer’d  Death  upon  Laws  pafl'd  by  our  Leg  flature,  even  be 
of  me  0:1  m  ci,  ,  ,  £  .  TLr^  Vilatfe  mioht  bv  the  Conllitu- 


DU  .Wu'KrpeU.e  Bod,,  in  the  -ended  to  K;p,e,,,  : 

Cd  ,o  it  and  for,  a.  -eady  as  the  Mentbl^  do  ^  Forfcxj  .  ^  Conlem’givti  full  Life 
SCNALLV  and  in  full  Ma,  J  »  «  j  f<>  him  by  h.-,  p;,r!hmmt and  he  has  in  htmfelf 
aud  duration  t<>  fu. !.  Bli'p  The  Governor,  tho’  he  R  prefents  the  King  in  our 

Ml  Vowrr  to  approve  ot  'K  j,  aorf  exerciies  onh  fiich  parts  of  the  prerogative 

Legiflature,  yet  affs  by  a  de.egat  •  »  ' IT  is  too  abho’ his  confent  is  m  ceflary  here 

:  fh,  Kin*  is  Pleated  to  intn.it  him  with.  1  ha  t^>,  (tho  .  .  > 


?.s  the  King  is  pleat----  ,  . 

to  the  enaaing  Laws,  and  his  con  fen  t  uoes 


th*.m  full  fo  ce  whila  they  Lfl\  Yy*  h  cari 
aju-e  is  Known  ,  it  is  tiom  nis 
atl  ,n.  Our  Governor  is  alfo 

.i»^r  &£ 

deed,  but  mimflerully,  ana  l  not  tneicioiv,  The 

p^ndviit. 


iv- •hem  but  a  Temporary  1  xiftence,  until  the  King’,  rl  a.u 

r^Ltb  KGity;n 
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Thi  members  of  the  Council,  or  upper  houfe,  do  not  hold  their  places  as  an  inheri- 
tance,  nor  yet  for  life,  but  at  pleafure,  liable  to  be  difplaced  upon  any  ocrafioti  by  a  Go¬ 
vernor;  and  they  have  often  been  difplaced  upon  very  flight  pretences.  This  body  then  is 
but  a  very  impeded  reprefentation  of  a  Houfe  of  Peers;  and,  becaufe  of  the  uncertain 
i  enure,  by  which  they  hold  their  places,  wants  much  of  that  independence  which  is  pro- 
pc.  to  every  bianch  or  the  Legiflature  in  a  free  Country.  i  hey  want  much  too  of  the 
power  of  the  upper  houfe:  But  they  have,  perhaps,  as  great  a  fhare  of  it,  as  it  would  be 
late  to  rruit  to  fo  flux  and  dependant  a  body.  In  their  Legiflarive  capacity  however  they 

have  a  conflitutional  nght  to  the  Privileges  of  Parliament;  fincc  in  our  Conftitution  their 
content  is  necenary  to  the  enabling  Laws. 


The  Assembly,  or  lower- houfe,  has  an  exad  refemblance  of  that  part  of  the  Brififh 
confhtution,  which  it  flands  for  here:  It  is,  indeed,  an  Epitome  of  the  Houfe  of  Commons. 
Called  by  the  fame  authority,  deriving  it?  power  from  the  fame  fource,  inftitufed  for  the 
-inic  ends,  and  govern  d  by  the  fame  forms,  it  will  be  difficult,  I  think,  to  And  a  reafon, 
why  k  mouid  n°t  have  the  fame  privileges  and  the  fame  powers,  the  fame  fuperiority  over 
the  Courts  of  Juflice  and  the  fame  rank  in  the  fyftemofour  little  community,  as  the 
Houfe  of  Commons  has  m  that  of  Britain,  efpecialiy  fince  all  the  Courts  of  Juflice  here 

? l  /rr  by  the  fa.T  J^7Sy.  enjoy  thc  famc  Privileges,  exercife  the  fame  Powers,  and 

rW!thAh°fe  thcy  rT6fPca”'cly  reprefent.  Thus  for  example.  The  Co¬ 
in  V  £  Juft»ce  of  the  Peace,  the  Judges  of  the  Court  of  King’s  Bench,  Common  Pleas 
and  exchequer,  the  Chancel  or  and  the  Ordinary,  have  all  the  power  of  committing  for 
contempt.  T  is  a  power  that  every  Court  has,  as  efTentiaHy  necefTary  to  its  txiflence* 
p  no  Court  could  fubfift  without  it :  Thus  the  Grand  Court  can,  and  frequently  does 
P/ivilcgea  Juror  from  arrefl-s ;  and  will  even  difeharge  his  Horfe,  if  taken  in  execution 
urmg  ns  attendance  upon  the  Court;  and  the  fame  Court  does  frequently  o-rant  protec- 
turns  to  men,  during  the  fitting  of  the  Court.  The  Court  of  Chancery  doch  often  g  ant 
Protection,  to  the  Suitors  of  that  Court,  I  believe,  for  an  indefinite  time:  and  if  any 
O nicer  were  to  execute  a  Writ  upon  a  Pcrfon  fo  proteded :  the  Court  which  wanted  the 
proteebon  won  d  molt  certainly  commit  the  offender.  Now  if  a  Perfon  fo  committed  by 
toe  C°urtof  Chancery  were  to  apply  to  the  Grand  Court  for  an  Habeas  Corpus;  and  the 
Court  “P™  the  return  of  thc  Writ  were  to  difeharge  the  Prifoner,  giving  for  reafon  that 
theV  ,  neither  in  any  Ad  of  Parliamant  nSr  Ad  of  Affembiy  any  thin"  to  juttfy 
the  commitment,  and  fo  record  their  Judgment  and  reafon:  The  Court  of  Chancerv 

Tefent  it  C°'lfldL*rt^  as  a  v‘olcnt  attack  upon  its  jurifdiaion  and  authority;  and 

p  •  • ,  f  h  ’  anf  Yet  I  believe  the  power  of  commitment  by  the  AlTembly  forbreach 
of  Privilege  is  a,  well  founded,  in  Law  at  leaf!,  a*  the  Chancellor’s;  and  I  will  venture  to 

1S  ounde^  u?on  as  ^any  Ads  of  Parliament  and  Ads  of  Aflembly.  The  Court 

ng-anduXfS,°nly  by  Cu{io™>  as  cvery  Court  of  Confcience  in  England 
t  9  h  i  1C  KJC  ,.t  w,‘  be  found  that  no  Court  of  Chancery  was  ever  ereded  here  bv 

Chanrp0  Ut  m  his  Commiffion  to  the  Governor,  mention’d  him  as 

rrindV°r  Tn  f  ^  i  'JIld /ee,n£  [be  neceffity  of  Such  a  Court,  has  fubmited  to  it.*  But  if  the 
Grand  Court  fliould  go  further;  and,  a,  a  reafon,  fay/  the  Commitment  was  not  wVrant! 

cd  by  any  Instruction  from  the  King  :  The  Court  of  Chancery  would,  I  bfe 

in 

ConrtTtmiom”®’  1  ,hink’  °nly  CM(l:tUte  C°urts  »f  “i  Trials  by  jury,  .hat  being  ,he  EttglM. 

in  ce  "SiV;;"cl!'S  fhT’  f\*  infora  of  '**  order,.  Thev  ,re  infolwt 

and  the  King  couM  not  .rim  fuch  ’a  1  1  bte,1.eve;  ,he  Hdhops  wou’d  not  ennfent  to  ttttft  a  Governor  with 

to  flow  bJtuL  rfdEutaS?  how  oXrw  f  Z  1°™  ftert, 

I  know  not  hut  this  demonftrates  how  velt  cw,i™/,h  r"  ^  whether  by  Eaton,  from  the  Crow* 

•r  extending  its  Prerogatives,  even  in  thoif  early  Times.  "  *”  •eU,II1“  “ur  was,  of  exerting 


UisiiHHBI  . 
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m  this  cafe  alfo  go  further ;  th«  Judges  would  be  difmifs’d  ;  there  would,  I  make  no  doubt 
bean  information  brought  againd  them  ;  and  they  would  be  taught  by  the  fentence  of 
more  upright  Judges  how  criminal  it  is  for  any  judge  to  fuffer  himfelf  to  be  o-overn’d 
in  his  judicial  determinations  by  Instructions,  or  by  any  othsr  ru  e,  than  the  Laws  of 

the  Land. 


It  appears,  then,  that  the  Inferior  Courts  do  enjoy  and  exercifs  without  interruption 
certain  Privileges;  fome  of  them  that  of  prote&ing  men  from  Writs  of  Arreft  or  Execution 
and  all  of  them  that  of  commixing  for  contempt:  Let  us  confider  by  what  Tenure  they 
hold  thefe  Privileges,  and  from  whence  they  are  derived.  Are  they  derived  from  the  Kino-, 
as  conceffions  from  tile  Crown  ?  By  no  means.  The  King  has  no  power  to  giant 
fuch  Privileges  ;  he  has  no  prerogative  to  protect  any  man  from  Arrefls,  nor  to  commit  any 
man  to  Prifon  by  his  command  ;  and  this  I  will  endeavour  to  fliew. 

Every  man  has  a  right  by  the  Conflitution  to  profecute  his  Debtor  by  an  action  at  Law, 
to  Sue  out  his  Writ  of  Arreft,  or  Execution,  and  take  the  body  of  his  Debtor,  unlefs  he 
pays  the  Money.  All  Privilege  from  Arreils  is  therefore  a  difpenfing  with  the  Law;  and 
the  generality  of  breaches  of  Privilege  are  for  t  king  the  due  courfe  of  theLaw  :  and  fo  it  was 
laid  by  the  Judges  in  the  cafe  of  the  Aylefbury  men.  Before  the  Revolution,  the  Kings  of 
the  Stuart  race,  did  often  affert  a  right  of  difpenfing  with  the  Law,  apd  did  attempt  to  do 
fo  :  but  this  ill  founded  claim  was  continually  denied,  and  their  arbitary  exertions  of  fuch 
a  power  conftantly  and  ftridtly  oppofed  by  Parliament.  The  frequen^exertions  of  thrs  and 
fome  other  un-conftitutional  powers  were  the  caufe  of  all  the  troubles  of  that  obftinate,  ill 
fated  family;  and  at  laid  brought  on  their  ruin,  in  the  expuliion  of  James  the  lid.  at  the 
Revolution.  By  the  very  Aft  which  excluded  the  Male  Line  of  that  family,  and  which 
transferring  the  Crown  into  another  branch,  fettled  it  upon  the  Prince  and  Princefs  of 
Orange.  It  is  declared  that,  44  Whereas  the  late  King  James  the  lid .  by  the  affiftance  of 
“  divers  evil  Councellors,  Judges,  and  Minifters  employed  by  him,  did  endeavour  to  fub-' 
44  vert  and  extirpate  the  Proteflant  Religion  and  the  Laws  and  Liberties  of  this  Kingdom, 
44  by  affirming  and  exercifing  a  power  of  ditpenfing  with,  and  fufpending  Laws,  and  the  ex- 
“  ecution  of  Laws,  without  the  confent  of  Parliament,  &c.  The  Lords  Spiritual  and  Tern- 
tl  poral,  and  Commons,  purfuant  to  their  Elections,  being  now  affembled  in  a  full  and  free 
44  Reprefentative  of  this  Nation,  do  in  the  firft  place,  (as  their  Anceftors  in  the  like  cafe 
44  have  ufually  done)  for  the  vindicating  and  afferting  their  antient  Pvights  and  Liberties 
44  declare. 

Firjf,  44  That  the  pretended  power  of  fufpending  Laws,  or  execution  of  Laws  by  regal 
44  authority  witht  ut  confent  of  Parliament  is  illegal. 

Secondly .  44  That  the  pretended  power  of  difpenfing  with  Laws,  or  the  execution  of  Laws 
*4  by  regal  authority,  as  it  hath  been  affurned  and  exercifed  of  late  is  illegal. 

In  the  9th  Article  it  is  faid, 

Ninth.  44  That  the  freedom  of  Speech  and  debates,  or  proceedings  in  Parliament  ought 
84  not  to  be  impeached  or  queftion’d  in  any  Court  out  of  Parliament. 

44  And  in  another  place  of  the  fame  Aft  it  is  faid, 

44  And  they  do  claim,  demand,  and  infill  upon,  all  and  lingular  the  Premifcs,  as 
their  undoubted  Right  and  Liberties. 


.  1 
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Upon 


can  crant  Pi  ivilege. 


'a>’r  ***  ' 


(  is  ) 

Upon  which  Ifiiail  only  obfcrve  that  this  is  not  n  new  Law,  creating  any  new  Privi¬ 
lege  in  the  People,  or  clipping  the  Pre  rogative  ;  but  a  Solemn  Declaration  and  Aflertion 
of  the  Peoples  Rights,  and  what  the  Law  and  Conftitution  of  England  had  ever  been  ;  and 
it  cannot  now  be  pieten  led,  that  by  the  Conftitution,  as  it  was  fettled  and  declared  at  that 
GLrious  Period,  the  Revolution  in  16S8,  the  King  hath  any  Prerogative  to  difpenfe  with 
Laws.  It  follows,  then,  that  Privilege  from  Arreft  being  a  difpenfing  with  the  Law,  the 
King  has  n  >  Prerogative  to  grant  Privilege.  The  Truth  is,  the  King  neither  does,  nor 


more  than  he  can  make  Law  :  but  the  Conftitution,  which  allows 


the  Sub]  'iff  a  Right  in  Law  of  bringing  an  AiStion  again!!  his  Debtor,  and  of  Arrefting  or 
Taking  his  Bodv,  does  in  certain  Cafes,  and  in  Favour  of  certain  Offices  and  Services, 
cilpenfe  with  this  Law  Hence,  then,  is  derived  the  Privilege  that  has  ever  been  enjoyed 
by  t  ie  King’s  Servants,  and  the  TwoHoufesof  Pailiament,  and  hence  thofe  Privilege* 
and  Powers  of  granting  Protections,  which  are  exerciPd  by  the  Courts  of  Juftice. 


The  King  by  his  Prerogative  has  the  foie  Plight  of  convening  a  Parliament:  but  that 
Parliament  being  met,  their  Privileges  are  their  own.  By  the  Daw  of  the  Land,  when 
tire  King  calls  any  Perfon  to  his  Service,  he  cannot  give  him  any  Privilege  ;  he  gives  him 
only  an  Office,  in  which  by  Law,  he  is  intitled  to  Privilege.  'The  King  by  his  Prero¬ 
gative  may  appoint  as  many  Courts  as  he.pleafes  ;  but  they  muft  be  Law-Courts  ;  for 
the  King  cannot  inftitute  any  new  Jai  ifdiCtion.  1  iie  Judges  Commiffions  (as  all  Com- 
miffions  Civil  and  Military  do)  Row  from  the  King  :  bur  lie  can  neither  amplify  nor  a- 
bridge  their  Power  or  Authority  ;  nor  prescribe  to  them  their  Forms  of  Proceeding,  or 
their  modes  of  Adminiftring  Juftice.  There  are  all  chalk’d  out  to  them  by  the  Law,  and 
the  antient  ufage  of  their  RefpeCldve  Courts,  within  fhe  Limits  of  which  they  are  bound  to 
move  :  and  it  would  be  Criminal  in  a  Judge  to  fuffer  himfelf  to  be  Govern’d  by  Instructi¬ 
ons  injudicial  determinations,  fu  Criminal,  that  many  Judges  have  been  cenfured  and  pu- 
niihed,  and  fome  in  Richard  the  lid’s,  time  bang’d  for  it. 

As  the  King  cannot  confer  Privileges  ;  fo  he  has  no  Prerogative  of  creating  any  new 
Power  for  Imprifoning  the  Subject,  or  abridging  him  of  his  Liberty.  A  Commitment 
perMANDATUM  Domini  Regis  is  not  g«.od,  and  muft  be  difeharg’d  ;  becaufe  the  King 
does  not  addin  Perfon,  but  hath  commited  all  his  Power  judicial,  fome  to  one  Court  and 
fome  to  another  ;  fo  that  no  body  is  to  be  commited  to  Goal  by  the  King’s  fpecial  Com¬ 
mand  :  And  Hussey,  Chief  Juftice  i/»  i.  Henry  V  II.  fol.  4.  faith,  that  Sir  John  Mark¬ 
ham  told  Edward  the  IV.  hecould  not  commit  a  Man  -3  becaufe,  if  the  King  did  wrong, 
the  Party  could  not  have  his  Action. 

It  is  evident,  then,  that  the  Power  of  Commitment  exercifcd  by  the  two  Houfes  of  Par¬ 
liament,  by  the  Courts  of  Juftice,  by  the  Judges,  Magiftrates,  and  all  the  Officers  con¬ 
cern’d  in  the  Adminiftration  of  Juftice,  cannot  be  meafured  out  to  them  by  the  King  in 
Inch  portions  as  he  thinks  fit  :  it  is  a  Power  with  which  they  are  invefted  by  Law,  and  is 
incident  to  their  refpedlive  Courts  and  Offices. 


In  order  to  fliew  a  nearer  refemblanee  of  our  Conftitution  here  to  that  of  our  Mother- 
Country,  and  to  bring  the  m  ittcr  home  to  our  Suhjedt,  we  will  (if  you  pleafe)  review 
and  compare  the  power  ofCommitment  which  is  exercis’d  by  the  different  orders  and  pow¬ 
ers  of  government  here  and  in  England.  Here  then,  as  in  England,  it  has  been  already 
laid  that  every  Court  of  Juftice  has  a  power  of  committing  tor  contempt,  a  power  which 
teams  to  be  infeparabty  annex’d  to  every  Court  as  effential  to  the  fupport  of  its  lawful  au¬ 
thority.  Here  too  as  in  England,  the  commitments  of  the  inferior  Courts  may  be  exa¬ 
mined,  and  difeharged  if  irregular,  by  the  Court  of  King’s  Bench,  upon  an  Habeas 
Corpus,  by  the  common  Lawi  and  by  the  Chancelor,  or  any  of  the  Julges,  bv  the  Statute 

of 
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of  31.  Charles  lid.  But  the  commitments  of  the  Grand  Court,  or  court  ofChancerr 
cannot  be  quefiion  d,  controtiled  or  difcharg’d  by  any  inferior  Jurifdiaion  :  the  incon- 
ftilency  and  abfurdrty  of  an  inferior  Court's  controuling  a  fuperior  one,  would  not  be  e  - 
dared  in  any  other  country,  1  believe,  but  this.  5  C  De  Cn 


The  Law  of  England,  ever  jealous  and  careful  of  the  Liberty,  as  well  as  the  Life  and 
Property  of  the  Subjefl,  (uppofing  that  a  Jurifdiaion  in  thefe  C< 


or  controul,  or  feme  powei  to  watch  over  them  might  be  dangerous,  and  leave  them  at 
Liberty  to  overflow  their  bounds,  and  in  the  end  overwhelm  the  Conftitution,  has  wifely 
provided  againlt  this  danger  by  fubjeding  all  their  proceedings  to  the  infpedion  of  Parlia¬ 
ment:  And  it  is  tor  this  realon  the  Court  of  Parliament  and  each  Houfe  of  Parliament 
enjoys,  in  tne  order  of  the  Britifh  Government  a  rank  fuperior  to  every  Court  of  Juftice: 
and  a  power  over  them:  and  every  Court  in  the  Kingdom  is  amenable,  and  anfwerable  for 
their  Conduct  to  both  or  either  of  the  Homes  of  Parliament.  It  is  for  the  fecurity  of  the 
People  therefore,  in  their  Lives,  Liberties  and  Properties,  that  the  two  Houfes  of  Parlia¬ 
ment  have  power  over  the  Courts  of  Juftice  :  and  it  is  from  motives  of  wifdcm  and  public 
good  that  the  commitments  of  either  Ploufe,  (as  I  have  (hewn)  are  not  to  be  queftion’d 
by  any  other  Jurifdidion.  The  Houfe  of  Commons  is  the  Grand  Inqueft  of  the  nation  ; 
it  is  therefore  in  a  more  efpecial  manner  the  duty  of  that  Houfe  to  enquire  into  all  abufes 
of  power,  and  all  public  grievances,  and  to  get  them  redreis’d. 


It  is  indeed  from  their  Reprefentatives  chiefly  that  the  people  can  hope  for,  or  exped, 
a  candid  enquiry  into  and  a  thorough  redrefs  of  grievances.  The  Hiftory  of  England  gives 
us  many  inftances  of  the  corruption  of  Judges  and  of  their  readinefs,  either  from  motives 
of  corruption,  or  from  a  fervile  and  criminal  obedience  to  the  dictates  of  a  Court  to  per¬ 
vert  thofe  Laws  to  the  deftruclion  of  Liberty  and  Property  ;  which  were  intended  for  a 
nobler  and  better  purpofe,  the  fecurity  of  both.  But  Hiftory  alfo  fhews  us  the  falutary 
effects  of  the  fuperior  power  of  the  Houfe  of  Commons ;  and  that  it  has  at  all  times  flood 
in  the  gap  againft  oppieffion.  Many  are  the  inftances  which  occur  in  the  Englifh  Hiftory 
of  Judges  brought  to  Juftice  and  to  condign  punifhment  by  the  Power  of  that  Houfe: 
fome  Judges  have  been  bang’d,  fome  banifhed  and  fome  have  been  degraded,  fined  and 
imprifon’d.  In  James  the  Ift’s.  Time  the  Great  Lord  Chancellor,  Bacon,  one  of  the 
greateft  and  wifeft  men  the  World  ever  faw,  was  yet  fo  corrupt  in  the  adminiftration  of 
juftice,  that  he  was  impeach’d  by  the  Commons,  and  upon  convidlion  fentenced  to  be  de¬ 
graded  from  his  dignity,  Fined,  Imprifoned  and  ftript  of  the  Office  he  had  abufed.  And 
fo  lately  as  the  Reign  of  George  the  Iff.  the  Lord  Chancellor  Macclesfield  was  for  the 
fame  Crime  render’d  incapable  of  his  Office,  Fined  and  Imprifoned.  Every  man  of  can¬ 
dour,  who  has  any  knowledge  of  the  Hiftory  and  of  the  Laws  and  Conftitution  of  En¬ 
gland,  muft  own  that  the  Power,  the  Authority,  and  Superiority  over  Minifters  and 
Courts  of  juftice  which  the  Conftitution  gives  to  the  Houfe  of  Commons,  has  been,  and 
ever  muft  be  the  chief  Bulwark  of  the  Conftitution;  and  that  without  it,  the  Life,  Liberty, 
and  Property  of  the  Subjed  would  have  no  Security  againft  the  oppreflion  of  Minifters, 
and  the  corruption  of  Judges. 


This  is  the  Law  and  the  Conftitution  of  England,  the  Birthright  and  Inheritance  of  eve¬ 
ry  Briton  and  the  only  form  of  Government  to  which  he  can  be  made  Subjed  without  his 
confent.  ’  Thefe  are  the  Rights  which  our  Fathers  brought  with  them  to  this  Bland  :  Rights 
which  no  Earthly  Power  can  diveft  us  of  without  our  confent,  whilft  Great  Britain  conti¬ 
nues  a  Free  and  Independent  Kingdom,  and  her  Children  retain  any  degree  of  Love  for 
the  Laws  of  England  and  for  Civil  Liberty. 


. '  ~  .  _ _ . 
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To  fay  that  our  Rights  and  Poffeflions  are  fecured  to  us  by  the  Laws  of  England  and 
yet  at  the  fame  time  that  we  have  no  title  to  thofe  Powers  and  Privileges  without  which 
they  cannot  fubfift,  is  downright  Impudent  Nonfenfe  ;  it  is  mocking  us  with  the  found  of 
Liberty  and  Property,  and  Robbing  us  of  the  fubftance. 


If  we  are  Freemen,  and  not  Slaves ;  our  Liberties  are  as  much  our  Inheritance,  as  our 
Lands.  If  our  Lives,  Liberties,  and  Properties  are  not  our  Inheritance,  fecured  to  us  by 
the  fame  Laws,  determined  by  the  fame  jurifdidtions,  and  fenced  in  and  defended  by  the 
lame  Conllitution,  as  the  Wifdom  of  our  Anreftors  found  it  neceffary  to  Eftublifh  for  the 
prefervation  of  thefe  Bleffings  in  cur  h/lother  Country  ;  then  are  the  iubjedts  of  the  Colo¬ 
nies  not  Freemen  but  Slaves;  not  the  Free  Subjects,  but  the  Outcasts  of  Britain  ;  po« 
fleffing  thefe  inval uable  Bleffings  on  y  as  Tennants  at  Will,  the  mod  uncertain  and  wretch¬ 
ed  of  all  Tenures  ;  and  liable  to  be  difpolFffed  by  the  hand  of  Power. 


Lord  Chfif  Juftice  Cooke,  (that  Oracle  of  Law)  being  a  Member  of  the  Houfe  of 
Commons  in  the  Reign  of  Charles  the  I.  faid  in  a  Confer  nee  with  the  Lords.  44  For  a 
64  Freeman  to  be  Tennant  AT  will  of  his  Liberty  ;  I  will  never  agree  to  it  ”  It  is  a  Fc- 
nure  not  to  be  found  in  all  Littleton.  And  there  is  certainly  no  other  diftindtion  between 
Freedom  and  Slavery,  but  that  a  Freeman  has  his  Life,  his  Liberty,  and  his  Property  fe¬ 
cured  to  him  by  known  Laws  to  which  he  has  given  his  confent  ;  and  that  he  cannot  be 
diverted  of  any  Right  but  by  a  Judgm;  nt  of  a  Lawful  Court,  and  for  Breach  of  fome  Law 
©f  the  Land:  Whereas  a  Slave  holds  eve-y  thing  at  the  Plealure  of  his  Mailer,  and  has  no 
Law  but  the  Will  of  his  Tyrant.  Can  there  be  a  more  Slavifh  or  Infamous  Pofition,  than 
that  we  have  no  Conflitution  in  the  Colonies,  but  what  the  King  is  pleafed  to  give  us? 
And  is  it  poffible  that,  among  a  People  who  flile  themfelves  Britons,  Men  fhould  be  fuf- 
fei’d,  or  liftened  to  with  any  patience,  who  have  the  Effrontery  to  own  maxims  and  to 
propogate  Dodtrines  fo  fubvej five  of  every  thing  that  fhould  be  dear  to  a  Briton!  Were  it 
poffible  to  reprefs  an  Honeft  Indignation  at  the  degeneracy  of  thefe  Men  ;  it  would  be  plea- 
fant  to  confider  the  Inconfiftencies  and  Contradictions  they  are  led  into  in  their  Argu¬ 
ments  and  Endeavours  to  prove  us  Slaves.  For  Example,  They  will  tell  you  gravely 
that  the  Subjedts  in  the  Colonies  are  Freemen  ;  that  they  hold  their  Lands,  their  Lives, 
and  Liberties  under  the  fecurity  of  the  Laws  of  England;  that  they  have  a  Right  to  Juftice 
Adminiflred  in  the  fame  Forms,  and  by  the  fame  Rule.'  as  in  England  ;  and  that  their 
Courts  where  Juftice  :s  Adminiftred  derive  their  Exiftence  from  the  lame  fource,  have  the 
fame  Powers,  aud  ftand  in  the  fame  degree  of  Subordination  to  one  another,  as  the  Courts 
of  Juftice  do  in  England.  But  they  affert  that  the  Representative  Body  of  the  People,  a 
Court  by  the  Laws  of  Pingland  fuperior  in  Rank,  in  Power,  and  Importance  to  all  thofe 
Courts,  is  in  this  Colony  (by  a  Strange  inverfion  of  the  Conflitution)  placed  below  them  : 
that  is  in  plain  Englifh.  44  You  are  Freemen,  inti  tied  to  all  th«  Rights  and  Privileges 
“  of  Englifhmen,  but  your  Conflitution  wants  the  only  Fence,  which  in  your  Mother 
“  Country  fecures  to  the  Subjedt  thofe  invaluable  Bleffings.”  Can  there,  in  the  Name  of 
God,  any  Honeft  reafon  be  given  why  the  order  of  things  in  this  Colony  ought  to  be  thus 
inverted  ?  or  wky  the  Reprefentatives  of  the  People  fhould  be  fo  degraded  in  our  Confti- 
tution  from  the  Rank  which  they  hold  in  that  of  our  Mother  Country  ? 


I  am  not  fo  abfurd  as  to  fay,  or  imagine  that  the  Affembly  of  this  little  Colony  i*  any 
way  equal  in  Dignity  or  extent  of  Power,  to  the  Houfe  of  Commons.  The  Houfe  of 
Commons  repre fent  the  People  of  a  mighty  Kingdom,  of  which  this  Colony  is  but  a  part; 
the  Houfe  of  Commons  have  for  their  Objedt  the  whole  Britifh  Empire,  its  Interefts,  and 
Connexions  with  all  the  World.  Our  Affembly  Acts  in  a  much  narrower  Field;  its  O- 
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petitions,  confined  and  circumfcribed  within  the  Limits  of  this  little  Community,  ex¬ 
tend  not  to  any  other  part  of  the  King’s  Dominions  ;  and  its  power,  like  that  of  all  other 
Bodies  thro*  the  Britifh  Empire,  is  Subordinate  to  that  of  a  Britiih  Legiflature,  which  is 
and  muft  in  the  nature  of  Things,  be  fupreme  over  all  the  Britifh  Dominions.  I  contend 
not  for  an  Equality  of  the  Colonies  with  the  mother  Country  ;  they  are,  and  in  the  natuie 
of  Things  muft  be,  dependant  upon  it.  But  I  contend  for  a  Right  in  the  Subj?<fts  of  thi« 
and  every  Colony  to  the  Laws  of  England  ;  that  this  Colony  has  a  Conftitution,  and  a 
Form  of  Government  tefembling  as  nearly,  perhaps,  as  poffible,  that  of  England  ;  That 
it  has  enjoyed  this  Conftitution  ever  ftnce  Civil  Government  was  firft  eftabliihed  here  ;  anff 
that  no  Form  of  Government  repugnant  to  the  Eng  ifh  Conftitution  can  be  impofed  upon 
us  againft  our  Confent,  without  actually  degrading  us  from  the  Rank  of  Englifhmen,  and 
reducing  us  to  a  Condition  of  Slavery.  Upon  this  foundation,  then,  I  do  affrrn  that  the 
Houfe  of  Aflembly  of  Jamaica  doe.,  and  muft  hold  the  fame  Rank  in  ourljttle  Syftem,  as 
the  Houfe  of  Commons  does  in  that  of  our  Mother  Country  ;  that  the  Court  of  Chancery 
and  all  the  Courts  of  Juftice  ftand  in  the  fame  degree  of  Subordination  and^  Inferiority  to. 
it,  as  thofe  Courts  in  England  do  to  the  Houle  of  Commons  ;  that  it  is  neceffary  for  the 
publick  Security  that  this  Court  ftiould  have  a  power  to  queftion  the  proceedings,  reprefs 
the  Exorbitancies  and  reftrain  the  Exceffes  of  all  other  Courts  ;  ttnd  that  this  Power  can¬ 
not  be  preferved,  if  the  Court  of  Chancery  or  any  inferior  Court  is  allowed  to  examine  or 
difeharge  the  Commitments,  or  controul  the  Jurifditftion  of  the  AfTembly  in  Cafes  of  Pri¬ 
vilege. 

The  Wifdom  and  Experience  of  o-ur  Anceftors  in  England  taught  them  that  it  was 
neceffary  for  the  Security  of  Life,  Liberty,  and  Property,  that  there  ftiould  he  a  power 
fomewhere  in  the  Conftitution  to  controul  the  Courts  of  Juftice  ;  and  they  did  moft  wifely- 
place  the  power  of  controlling  t?hem  where  alone  it  could  be  fecurely  placed,  in  the  Par¬ 
liament,  in  each  Houfe  of  Parliament,  in  the  People  by  their  Reprelentatives.  What 
Reafon  or  Juftice  is  there  in  denying  the  People's  Reprefentatives  here  the  fame  Salutary 
Power  of  Controul  ?  Is  there  lefs  danger  to  be  apprehended  from  the  Oppreffions  and  In- 
juftice  of  thofe  Courts  here,  than  in  England  ?  Is  the  Chancellor,  are  the  Judges  here 
likely  to  be  more  learned,  more  free,  more  independant,  snore  virtuous,  and  lels  corrupt, 
than  the  Lord  High  Chancellor  and  the  Judges  in  England  ?  Or  are  the  people  lefs  to  be 
trufted  with  righting  themfelves  than  thofe  of  England  ?  I  think  none  of  thcle  f  hings  will 
be  aflerted  :  I  am  fure  they  cannot  be  maintained.  1  think  the  danger  that  would  reiult 
to  this  Country  from  the  want  of  fuch  a  Power  in  the  AfTembly  ltill  greater,  undeniably 
greater,  than  it  would  be  in  England,  from  the  weaknefs  of  our  Condition,  wh  ch  m- 
many  Inftanccs  admits  not  cf  a  Conftitution  fo  perfect  and  fo  capable  of  giving  publick 

Security. 

Let  me  explain  myfelf.  It  has  been  (hewn  before,  that  our  Legiflature  here  wants  m 
its  Two  Firft  Branches  (from  the  dependent  condition  of  the  Governor  and  C ounce  )  a  good 
deal  of  that  Freedom,  which  is  neceffary  to  the  Legiflature  of  a  Eree  Country  j  and  that 
on  this  account  our  Conftitution  is  defedlive  in  point  of  Legiflature,  thofe  1  wo  Blanches 
not  prefervinr  by  any  means  fo  near  a  Refemblancc  to  the  parts  of  a  Butifh  Legiflature 
which  they  ftand  for  here,  as  the  Aflembly  does.  This  is  a  deleft  in.  our  Conft.tuuon 

which  cannot  from  the  nature  of  thing,  be  intirely  remedied  ;  for  we  can  ^“^Men  dff 
HmDinefs  of  the  Kings  Perfonal  prefence  amongft  us,  nor  have  we  any  Clafs  o.  Men  dif- 
tinomifh’d  from  the  People  by  inherent  Honours.  But  there  are  defects,  in  point  of  ju¬ 
dicature,  more  important  than  thefe,  and  more  dangerous  to  Liberty  ;  and  which  mav 
o  ^h,r^forr  T  hone  will  one  time  or  other  be  remedied.  In  England  Judges  hold  their 
Places  Qy am  mu  se  bene  gesserint  :  here  they  hold  them  upon  the  flip,  cry  ^ 
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certain  Tenure  of  durante  bene  flacito  ;  and  they  are  put  in  and  difplaced  at  a  Go¬ 
vernor's  Pieafure.  In  England  the  King  cannot  exercife  a  Judicial  Office  himfelf ;  for, 
tho’  Juftice  and  Judgment  Jlow  from  him,  yet  he  difpenfes  them  by  his  Minifters,  and  has 
comnutte  I  all  h  s  judicial  power  to  different  Courts  And  it  is  highly  necefltry  for  hie 
Peoples  fafety  that  he  fh  »u!d  do  fo  :  for  (as  Montefquieu,  who  has  inveftigated  the  nature 
cf  Government,  and  feems  to  be  perfectly  Mailer  of  the  Subject,  fays  upon  the  Conflifution 
ef  England )  there  can  be  no  Liberty,  where  the  Judicature  is  not  (operated  from  the  Lo- 
giflative  an  1  Executive  Powers.  His  words  are,  “  II  n’y  a  Point  encore  deLiberte,  fi  la 
41  Puiflance  dc>  juger  n’cfl  pas  fepareede  la  Puiflance  legiflative  ;  &  de  E’executrice.  Si  tile 
44  etoit  jointe  a  fa  Puiflance  le  illative,  le  pouvoir  fur  la  Vie  k  la  Eiber'e  des  Citoyens 

teroit  arbitrage  ;  car  le  Juge  f  roit  Le giflitwrr.  Si  cl  1  c  etoit  jointe  a  la  Puiflance  exe- 
“  cutrice,  Le  Jugcpounoit  avoir  la  force  (Pun  Opprcflcur,”  There  is  no  Liberty,  if  the 
Power  of  fudging  be  n't  fepe  at  ed from  t!  e  Legiflative  and  Executive  Powers.  Were  it  join'd  ivitb 
the  Leff  stive ,  the  Life  and  Liber  y  of  the  Sutjefi  would  be  expojed  to  Arbitrary  controul ;  for  the 
judge' would  be  then  the  Leg) fat  or.  II  ere  it  join,  cl  to  the  Executive  Power ,  the  Judge  might  behave 
with  all  the  violence  of  an  Oppreffor, 

Hire  the  Governor,  who  exercifes  the  Executive  and  afliare  of  the  LfgiflaTve  Power, 
holds  and  exercifes  alfo  two  of  the  mod  conliderable  Judicial  Offices  ;  for  he  is  Chancel¬ 
lor  and  h°  is  Ordinary  :  Juri  luflions,  which  in  the  courfe  of  a  vety  few  Years  bring 
the  gre2tefl  Ih  ire  of  the  Prope:  ty  of  this  Country  to  his  Determinations.  As  Judge  of 
t'nefe  Courts,  then,  and  by  the  Influence  he  may  acquire  ever  thofe  of  all  the  others,  theGo- 
vernor  is  veiled  with  a  very  Unconftitutina’  Power  :  a  Power  which  puts  the  L  ves,  Liber- 
tias  and  Properties,  of  the  King’s  Subjects  here  too  much  in  his  Mercy  ;  and  which  would 
leave  them  no  Security  for  any  tiling,  if  the  Courts  of  Jullice,  particularly  tho'e  in  which 
he  prefldes,  were  not  Subject  to  the  Infpection  of,  and  Subordinate  and  amenable  to,  the 
Reprcfentatives  of  the  People;  as  they  are  in  England. 

Our  prefent  Governor  isfaid  to  poffLfl,  together  with  the  mod  Amiable  private  Quali¬ 
ties,  a  great  deal  of  Learning,  a  very  extenlive  Knowledge  of  the  Conllitution  of  Biitain, 
long  I  xperience  and  Habitudes  inBufinefs,  and  very  Singular  Talents  for  Cjovernment.  I 
sm  ready  to  allow  His  Excellency  all  the  good  Qualities  he  poflcflbs.  If  we  could  be  al¬ 
ways  fure  of  good  Governors,  to  contend  for  Piivilege  W'ere  but  Vanity,  perhaps,  and 
I  oily.  But  as  the  fame  God,  who  in  his  Mercy  gives  Wife  and  Religious  and  jufl  Go¬ 
vernors,  may  alfo  in  his  difpleafure,  and  for  our  Sins,  permit  Hypocrites  and  T  yrant*  to 
Rule  ovej  us  ;  We  fhould  not  yield  to  any  illegal,  or  unconflitutional  Adi  of  a  Good  Go¬ 
vernor,  which  may  be  drawn  into  precedent,  and  made  an  oppreffivc  ufe  of  in  the  time  of 
a  bad  One. 

Such,  I  think,  was  our  Chancellor’s  late  difeharge  of  a  Commitment  by  the  AfTembly, 
as  well  as  the  Record  of  his  Judgment  upon  that  Occafmn  :  a  Record,  wh  ch  does  avowed¬ 
ly  fubjedl  the  JuriCdidlion  and  Power  of  Commitment  of  that  Houfe  to  the  Judgment  of  an 
Inferior  Court,  and  which  if  fuffer’d  to  fland,  moll  effedlually  difarms  the  AfTembly  and 
conftquently  leaves  the  People  without  any  Protection  againfl  the  Oppreffion  and  Injuflice 
cf  Courts,  or  the  Corruption,  the  Rapacity  and  Iniquity  of  future  Governors.  To  'lluflrate 
this,  give  me  leave  to  fuppofe  a  very  poffihle  Cafe.  Suppofe  the  Day  ariived  then,  when 
our  prefent  Governor  ffiall  be  recall’d  :  Suppofe  his  SuccefTor  already  in  pofTeffion  of  his 
Government  ;  and  fuppofe  him  a  Man  every  wav  the  reverfe  of  this  ;  Poor,  Needy,  and 
Rapacious  ;  depending  for  his  fupport  upon  fome  Powerful  Minifler  ;  who,  having  fubfift- 
ed  him  for  the  former  part  of  his  Life,  will  be  ready  to  fupport  him  in  his  Government  a- 
gainfl  the  Complaint  of  any  injured  Man,  in  order  to  prevent  his  becoming  again  a  Bur¬ 
then 


then  upon  him,  Suppofe  him  in  fhort  fent  here  to  fill  his  Bags,  and  perhaps  to  execute  the 
Vengeance  of  a  Miniitry  upon  this  unhappy  Colony,  for  having  in  fome  infiances  oppofed 
their  Will  and  Pleafure.  • 


He  begins  his  AdminiftratiorJ  with  new  modelling  the  Courts  of  Jufiice  and  difpofing 
them  for  a  Blind  Obedience  to  his  Will.  He  dil'piaces  the  Judges,  and  fills  the  Bench 
with  fuch  Men  as  he  can  depend  upon.  He  difplaces  the  Attorney  General,  and  puts  a 
Man  in  that  Office  exactly  fitted  ,fcr  his  purpofe,  and  Obfequious  to  his  Commands  Eve¬ 
ry  thing  thus  prepared,  the  Scene  Opens,  and  Oppreffion  of  every  kind,  and  from  every 
quarter  is  let  loole  upon  the  People.  The  Patent  Officers,  their  Deputies,  and  e^en  their 
Deputies  Deputies  (for  fome  time  paft  very  impatiently  kept  within  bounds  by  hisMajef- 
ty  s  Gracious  Proclamation,  by  the  Integrity  of  the  Governor,  the  Power  of  the  Afl’embly, 
and  the  Jufiice  (if  the  Courts)  now  refume  their  Spirits  ;  and  (the  AfTembly  di  farm’d,  the 
Tyrant  brih ’d,  the  Proclamation  forgotten,  the  Courts  of  Jufiice  fecund,  and  all  obfia- 
cles  remov’d)  they  pradlice  every  kind  of  exaefion  with  Impunity  ;  and  like  a  Torrent  thaf 
has  for  fome  time  been  withheld,  overflow  the  Land  and  leavs  every  where  marfcs  of  their 
Rage  and  Violence  In  the  Courts  of  Law  all  is  Jnjuflice  and  Oppreffion  ;  the  Guilty 
are  fereen’d  from  Punifhment,  by  Nolle  prosequi  ;  the  Innocent  ar*  harrafs’d  by  Infor¬ 
mation?  ;  Juries  are  pack’d  ;  Men  are  convicted  of  Crimes  not  Comnait/ed,  and  upon 
Laws  not  violated  ;  and  obliged  to  give  up  a  great  part  of  their  fubftance,  in  order  to  pur- 
chafe  a  quiet  Enjoyment  of  the  Remainder;  to  purchafe  a  Temporary  Exemption  from 
Punifhment,  or  to  preferve  a  paltry  Exiftence. 

BtfT,  bad  and  wretched  as  is  the  Condition  of  the  Subjedl  in  thefe  Courts,  it  is  worfe 
as  you  go  higher,  procul  a  Jove,  procul  a  Fulmine.  Take  a  view  of  the  Courts 
where  the  Tyrant  prefides  in  perfon  ;  and  you  will  find  that  Corruption,  Injufiice,  Rapine 
and  Oppreffion  know  no  Bounds,  where  Judicature  is  uncontrouled.  Flere  the  Law  of 
the  Land  is  trampled  upon,  and  Instructions  are  brought  to  fupply  its  Place.  Here, 
in  Violation  of  Magna  Charta  Jufiice  is  Sold  ;  it  is  delayed  by  an  unreafonable  pro- 
t  adting  of  Caufes;  it  is  denied  by  difeouraging  Appeals  from  the  inferior  Courts,  and  re- 
fufing  Ihem  in  his  own.  Under  thefe  difeouragements  Commerce  languiflies  for  fome 
l  ime,  and  then  forfikes  us  :  the  Merchants  quit  the  Country,  and  the  Ships  do  not  fre¬ 
quent  it;  Money  is  frarce  ;  the  Planter’s  produce  lies  on  his  Hands,  an  ufclefs  Di  ugg ; 
and  the  necefifarys  of  Life  and  the  Implements  of  Induftry  are  lurnifhed  upon  the  rnoft 
exorbitant  Terms  ;  exorbitant  in  proportion  to  the  uncertainty  of  Pa)mcnt. 


In  this  extremity  what  Relief  has  the  wretched  Subjadf  ?  His  Majefiy’s  Ears,  it  is  true, 
are  ever  open  to  the  Complaints  of  his  People,  and  his  Royal  Heart  is  gracioufly  difpofed 
to  relieve  them;  but  alas  !  how  few  of  the  wretched  people  will  be  capable  of  applying  for 
this  Relief?  Some  will  be  deterr’d  by  Threats,  and  the  dread  of  that  unlimited  power 
which  hangs  over  then- :  many  more  will  abfolutely  be  difabled  by  Poverty  ;  anJ  the  few, 
who  may  °have  this  Remedy  withm  their  Reach,  will  be  thofe  who  have  been  lead  op- 
prefs’d,  and  who  therefore  leaft  deferve  Compaffion. 

At  lad  the  Occafinns  of  Government,  or  perhaps,  an  order  from  Home,  matte  it  ne- 
ceffary  to  call  an  Affemblv.  Hope  is  the  Companion,  and  too  often  the  cnlv  Relief  of  the 
unhappy,  who  are  ever  prone  to  entertain  it,  upon  the  fl-ghteft  Grounds.  Tne  e  wretch¬ 
ed  People  then  begin  to  flatter  themfelves  with  hopes  of  Re  .ef  from  them  Reprefentat.ves, 
from That  Body,  which  was  wont  to  Orel  ter  them  agamft  all  Oppreffion  Fondly  nnagn  - 
-irr.nnftance  to  be  a  fumal,  and  a  forerunner  of  returning  Liberty,  they  p.yfo  ly 
lafl  the  happy  Omen,  and  ex^dt  the  meeting  with  Eagermtfs  and  Impanenc^The 
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AfTembly  met;  the  unhappy  and  oppreffcd  People  flock  in  crowds  to  their  Doois  ;  the 
Fathers  of  Families,  difconfolate  Widows,  and  helplefs  Orphans,  difpoffefled  of  their 
Properties,  groaning  under  Oppreflion,  and  covered  with  Mifery  and  Want,  prefent 
themfelves  at  the  Bar;  fet  forth  their  Grievances;  and  in  the  mod  moving  Attitudes, 
and  with  all  the  pathetick  Eloquence  of  Diftrefs,  implore  the  Relief  and  Protection  of 
the  Houfe.  The  Houfe  receive  their  Complaints,  and  vainly  imagining  themfelves  pof- 
f'efs’d  of  their  Privileges  and  Antient  Powers,  they  (according  to  the  practice  of  their  An- 
ceftor*)  give  the  red  refs  of  thefe  Grievances  the  ftrft  place  in  their  Deliberations.  They 
take  the  Examinations  of  the  injured,  and  fummon  the  wicked  Inftruments  of  Oppreflion 
before  them,  in  order  to  gain  the  fulleft  information  about  their  Oppreflions  ;  and,  ac- 
cordin>  to  their  duty,  lay  the  FaCb  before  His  Majefty  for  redrefs.  Here  they  are  ftopt, 
their  Dreams  vanifh,  the  Criminals  refufe  to  appear  before  them,  and  the  Houfe  is  given 
to  underftand,  that  they  were  called  together  for  the  granting  of  Money  and  that  this  (tho* 
the  leaft  and  meaneft  End  of  their  original  Inftitution)  is  now  the  only  power  they  have 
a  right  to  Exercife.  In  vain  do  they  order  the  delinquents  into  Cuflody  ;  the  Chancellor 
by  Virtue  of  the  precedent  before  him  difeharges  them  ;  and  this  odious  Record  now  ap¬ 
pears  to  them  in  its  proper  Shape,  as  a  molt  dreadfull  Inftrument  of  Tyranny  and  Op- 
preflion. 

This,  my  Dear  Sir*  is  a  PiClure  of  the  Miferies  we  are  all  liable  to;  if  the  Court  of 
Chancery  is  fuffer’d  to  determine  the  Privileges  and  controul  the  Jurifdidtion  of  the  Affem- 
bly.  Do  not  think  it  overcharg’d  :  it  is  not  drawn  from  the  extravagant  Images  of  an  Ac¬ 
tive  Fancy;  be  a  flu  red  it  is  taken  from  Life  ;  from  what  has  already  happen’d,  and  does 
now  actually  exift.  If  we  are  to  give  any  Credit  to  written  Accounts  of  Voyager**  or  to 
the  Evidence  of  thofe  who  have  been  on  the  fpot,  it  is  a  faithful  Reprefentation  of  what 
our  Neighbours,  the  American  Spaniards,  do  at  this  time  endure.  Nor  is  there  an  Op- 
p*eflion,  Injuftice  or  Hardfhip  in  all  the  above  Catalogue,  which  that  Unhappy  People, 
have  not  at  times  been  made  to  fufFer  ;  and  all  from  a  Power  in  their  Courts  of  Juftice, 
which  has  no  Conftitutional,  or  EfFeHua!  controul  :  for  where  the  Judicature  of  a  Coun¬ 
try  is  without  fome  Conftitutional  check  fufficient  to  keep  it  within  Bounds  ;  I  defy  any 
Man  to  (hew  me,  wl\at  fecurity  the  People  of  fuch  a  Country  can  have  for  their  Lives,  their 
Liberties,  or  their  Properties.  It  is  true  that,  v  ere  we  bafe  enou.h  to  part  with  our  defence 
and  give  up  the  Jurifdidtion  and  Privileges  of  the  AiTembly  ;  it  is  not  certain,  it  is  perhaps 
r.ot  probable,  that  all  the  ill  confequencee  I  have  enumerated  would  at  once  flow  from  it, 
and  be  felt  by  the  prefent  Generation  in  the  ir  utmoft  feverity.  But  it  is  probable  that  fome, 
and  poflible  that  all  of  them  might  follow  :  And,  whilft  fuch  a  poftibility  remains,  we  are  to 
all  Intents  and  Purpofcs  Slaves,  as  much  as  the  aforefaid  Unhappy  Spaniards,  or  any  other 
Slaves.  Our  condition  in  that  Cafe  even  tho’  we  do  not  actually  fufFer  the  fame  Hardfhipi, 
O  ffering  from  theirs  only  as  that  of  a  Slave  who  lias  an  Indulgent  Mafter,  differs  from  his 
who  has  a  Cruel  One  ;  for  it  is  the  Power,  which  any  Man  has  of  taking  my 
Life,  Liberty,  or  Property  without  my  Consent,  that  Constitute  s  and 
Defines  Slavery.  You  fee,  then,  the  Importance  of  the  Prefent  Conteft  :  And  of 
how  much  Conlequence  it  is,  efpecially  to  us  who  are  fixed  to  the  foil;  ftnee  every  thin£ 
that  an  Englifliman  holds  Dear,  is  flak’d  upon  tht  illue  of  it. 

^  Tn  a  Conteft  where  the  Strugle  is  for  all,  it  would  be  fiirprifmg  to  find  any  one  fo 
Foolifh,  or  fo  Abandon’d,  as  to  contend  for  giving  up  the  Point;  did  not  Hiftory  ( to 
Humble  the  Pride  of  Man)  {hew  us,  that  all  A^es,  and  all  Countries,  have  pioduced  feme 
fo  ftupid  as  to  fell  their  Birthright  for  a  Mefs  of  Pottage,  fobafe  and  degenerate  as  to  court 
the  Yoke.  And  Hiftorical  Juftice  has  in  Vain  deliver’d  thefe  wretches  down  to  Pofterity, 
ms  Criminals,  in  the  moft  ©di®us  Colours;  ftnee  the  World  Hill  continues  to  produce  fuch 

Monfters 


'  M'  i 
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Monfters*  The  number.  Indeed,  of  Men  amongft  ur,  who  contend  for  Slavery,  is,  /thank 
God)  fmall:  and  fome  of  thefe,  no  one  is  forry  to  find  engag’d  again  ft  their  Country*  They 
have  very  happily  and  properly  lifted  in  fuch  a  Caufe ;  iince  the  Immorality  of  their  Cha¬ 
racters  would  difgrace  a  better.  But  there  are  others,  on  the  fame  fide,  of  a  very  different 
(tamp.  Men  who  wander  not  from  the  right  way  intentionally,  hut  as  having  been  milled. 
Thefe  every  Good  Man  is  concern’d  for,  and  wifties  to  be  reclaim’d;  fmce  it  is  for  the 
Public  Good  that  all  Honeft  Men  Ihouid  think  alike,  and  aCt  together,  in  a  matter  of  fuch 
Public  Concern. 

I  think  it  impoflible  fuch  Men  Ihouid  continue  in  their  Errors;  if  they  would  only 
take  the  trouble  of  cxaming  by  the  light  of  their  own  Reafon,  the  Arguments  which  are 
made  ufe  of  to  perfwade,  to  frighten  us  out  of  our  Freedom  ;  Arguments  that  affront  our 
Spirit,  and  infult  our  Underftandings.  We  are  told,  for  inftance,  in  the  Public  Papers, 
we  are  told  it  in  private,  that  if  the  Affembly  does  not  proceed  to  Buftnefs,  f  their  Privi¬ 
leges  unvindicated  ;)  we  fhall  loofe  our  Legiflature.  We  are  told  further  that  his  Majefty 
in  Council  has  determined  againft  us,  and  has  given  us  to  underftand  that  if  we  infift  on 
our  Privileges,  he  fhall  be  under  a  neceflity  of  applying  to  his  Parliament,  to  make  Laws  for 


us. 


I  have  feen  no  fuch  Order  of  Council  ;  and  thePerfon  who  is  faid  to  report,  that  there 
is  fuch  axiOne,  deferves  fo  little  Credit  that  I  will  not  believe  it,  before  I  have  better  Au¬ 
thority.  Till  then  I  final  1  confider  it  as  an  Impudent  Calumny,  calculated  for  the  dirty 
purpofe  of  ferving  fome  Turn,  and  tending  to  c  a  ft  a  reflection  upon  the  Juftice  of  the 
Moft  Gracious  and  Beft  of  Kings,  upon  the  Integrity  of  his  Minifters,  and  the  Lords  of 
His  Majefty ’s  Privy  Council,  and  upon  the  Honour  and  Independence  of  a  Britifh  Parlia¬ 
ment.  If  I  do  fee  fuch  an  Order,  I  cannot  reft  ft  demonftration,  but  I  fhall  cOnfider  it  as 
an  abufe  of  his  Majefty’s  Name  and  Authority,  by  his  Minifters,  and  fuch 
the  People  of  this  Colony,  as  proclaims  them  Slaves. 

By  the  Law  of  Eng’and  the  King  can  do  no  wrong,  but  the  Law  fuppofes  his  Minifter. 
may  ;  and  they  are  accountable  to  their  Country,  for  every  wrong  or  oppreflive  A-ft  that 
is  done  in  his  Majefty’s  Name  ;  and  every  individual,  wrong’d  by  their  A£t,  has  a  right  to 
complain,  and  to  leek  a  Lawful  red re's.  We  have  a  King  upon  the  Throne,  as  incapable, 
from  the  Gracioufnefs  of  his  Difpofition  and  the  Natural  Goodnefs  of  his  Heart,  of  doing 
any  wrong,  as  he  is  fuppofed  by  the  Law  to  be  in  his  Political  Capacity;  a  King,  who  Glo¬ 
ries  in  beino-  Born  a  Briton.  E  very  good  Subjedt  ought ;  every  Subjeft  in  this  Colony,  I 
am  furp,  would,  {bed  the  laft  drop  of  his  Blood,  in  Defence  of  his  Majefty’s  Crown,  and 
to  preferve  it  in  his  Royal  Line. 

To  his  Minifters,  every  good  Subjeft  owes  Refpe&,  while  they  a&  in  their  feveral  De¬ 
partments  for  the  Public  Good.  When  they  ceafe  to  do  fo  ;  they  forfeit  all  Title  to  Re- 

fpe<51. 

To  a  Britifh  Parliament,  every  Subjefl  throughout  the  Britifli  Dominion,  owes  the  high- 
eft  Refpedt  and  Reverence,  and  to  their  Laws  Obedience. 

Resolutions  of  his  Majefty  in  Council,  are  not  Laws :  and  if  they  are  againft  Law, 
no  Suhiea  is  obliged  to  obey  them.  If  fuch  a  Refolut.on  as  is  mentioned,  were  to  be  pro¬ 
cured  in  the  Cafe  of  the  mea-neft  Corporation  in  England  ;  if,  condemn  d  unheard,  they 
*  ,o  he  to’d.  that  if  'hey  did  not  y  eld  to  the  diefta-es  of  a  Minifter, ...  a  point  of  the  laft 
conference  to  their  Freedom;  his  Majefty  would  apply  to  Parliament  nr  order  to  d.sRan- 

L  2  e  st 


I 


I 


(  26  ) 


c  th*m  ;  what,  do  you  think,  would  in  this  Cafe,  he.  the  Confequence  ?  Do  yo« 
!c  the  meanett  Coloration  in  England  would  fubmit  to  fuch  an  Outrage  ?  Or  wou  d 


f  h.ixe 
think  the 


any  Mini fter  bs  fafe  in  ccmroiting  it  7  I  believe  not.  I  believe  his  Majefty  would  refent 
it,  as  an  abate  of  his  Name  and  Authority  :  the  Parliament  would,  I  believe,  cor fider  it,  as 
a  darin  .  attempt  to  degtade  them  fiom  the  Glorious  1  ide  ot  Protestors  of  the  Britiih  hi- 
berty,  to  the  bale  purpofes  ot  Opprellion 


Unh  \  pp  y  Tnnaira  then!  Is  it  To  fallen  ns  to  become  of  lefs  Confederation,  than  the 
meaneft  Corpoiatu  n  in  Britain  ?  Have  we  deferv’d  fo  ill  of  the  Nation  as  to  be  thrown 
out  of  the  Pioieiilion  of  the  Laws,  ftiipt  of  our  Privileges,  and  left  to  the  mercy  of  a 
Miniftry  ?  I  will  never  think  fo.  Let  us  not  think  fo  ill  of  his  Majefty  and  of  his  Parlia¬ 
ment.  Thev  do  not  deferve  it  of  us.  Let  us  not  think  fo  defperately  of  ourfelves,  we  do 

j 

not  deferve  lo  ill  of  them. 


The  A  (Terribly  of  Jamaica  have  made  no  violent,  no  opprefive  ufe  of  their  Privileges. 
An  attack  was  made  on  their  Privileges,  as  wanton,  undeferved,  and  unprovoked,  as  it 
was  irregular,  and  dangerous  to  Liberty.  It  is  invidioufly  laid  that  a  Power  in  the  Af- 
fembly  of  Commitment  without  controui,  would  be  very  dangerous  to  Liberty.^  It  is  not 
pretended  that  the  Aflembly  have  fuch  a  power,  without  controui  ;  there  is  no  fuch  thing 
in  the  Engl'.fh  Conftituticn,  The  Courts  of  Juftice  are  controuied  by  one  another,  ac¬ 
cord  i n g  to  their  different  ranks  ;  and  the  Eloule  of  Commons  as  thtir  fupenor  in  rank, 
controuls  them  all.  But  the  Houfe  of  C  rnnions  is  alio  lubjtet  to  a  conftitutional  con— 
troul,  when  they  exceed  their  power  or  ftietch  it  to  tne  purpofes  of  Oppreffion.  If  th(  y 
are  Oppreffing  the  people,  the  Rung  has  a  power  of  lending  tnem  by  a  diflolution,  back  to 
the  people  ;  and  thofe  they  have  opprefled,  wdi  not  again  truft  them,  with  the  power  they 
have  abufed. 

In  our  Conflitution,  there  is  no  fuch  thing  as  a  wrong  without  a  remedy.  But  then 
you  muft  apply  to  the  proper  juriididlion.  If  jou  do  not  5  you  cannot  expert  a  leme— 
dy.  If  a  man,  for  inffance,  was  to  infift  upon  the  Officer  of  the  Crown’s  indi&ing  his 
obligor  in  a  Bond,  becaufe  he  did  not  pay  his  obligation  to  the  day  ;  wou  d  he  not  be 
laugh’d  at?  Would  any  Officer  bring  fuch  an  Indi&ment  ?  If  a  Man  inftead  of  indicting 
one°for  Killing  his  Brother,  were  to  file  a  Bill  in  Chancery  ;  could  he  reafonably  complain, 
if  his  Bill  was  difmiffed  ?  If  the  Obligee  in  the  Bond,  or  he  who  had  loft  his  Brother,  had 
each  of  them  applied  to  a  proper  Juiifdidiion  ;  they  would  have  been  redrtlu  cL  As  they 
did  not  do  fo,  could  they  reafonably  arraign  the  Juftice  of  tne  Government;  or  with  any 
colour  fay  they  were  denied  Juftice  ?  fo  if  Cook  and  M‘  Neil  chofe  to  apply  to  the  Chan¬ 
cellor,  in  order  to  be  releaf’d  from  a  Commitment  of  the  Aflembly  ;  they  applied  to  an  in¬ 
competent  Jurifdidtion  ;  a  J  urifdiction  that  could  not  conlfitutionally  releafe  them;  and  al- 
tho’  the  Aflembly  had  even  Commited  them,  unjustly  ;  yet,  they  could  not  complain,  if 
the  Chancellor  had  remanded  them;  becaufe  they  had  a  remedy,  but  would  not  apply  to  the 

proper  place  for  it. 

♦ 

Thus  you  fee,  the  Attack  in  this  Inftance  was  irregular  and  unconftitutional.  it  was 
wanton,  becaufe  thele  Aden  ought  to  havegone  fiift  by  Petition  to  the  Aflembly,  where 
they  would  have  been  molt  certainly  relieved.  But  this  it  feems,  was  too  humiliating  for 
Men  of  their  Figure  ;  and  they  difdained  it. 

#  ... 

It  was  unprovok’d  and  undeferved  ;  becaufe  the  Aflembly  was  going  on  with  Bufinefs  in 

a  regular  Courfe,  and  did  not  in  this  go  out  of  their  way  ;  and  becaufe  there  never  was  nor 
ever  will  be,  an  Aflembly  better  difpofed  to  fupport  Adminiftration. 

If 


I 


If  the  Governor  thought  the  AfTembly  were  opprcfiing  the  c  men  ;  vet,  as  Ciian'cellor, 
he  ought  to  have  remanded  them  ;  tho’  he  might  in  this  Cafe  have  diftlved  the  Afiemhly, 
as  Governor  ;  and  it  he  had  done  fo,  the  Privileges  of  the  AfTembly  would  not  have  been 
infring’d,  the  Men  would  have  been  releas’d,  and  he  would  not  have  exercis’d  a  Power 
unconftitutional  and  dangerous  to  Liberty,  and  would  therefore  have  given  no  reafonable 
Caufe  of  Offence. 

The  Fate  and  Condition  of  Ireland,  fhould  be  a  Document  and  Warning  to  all  the 
Colonies.  Ireland,  inhabited  and  po hefted  by  the  Children  of  England  and  of  thofe  who 
conquered  it,  was  once  free.  It  is  not  fo  now.  -  An  artful  Governor  (Sir  Edward  Poll¬ 
ings)  fent  vo  them,  perhaps,  for  that  purpofe- by  Henry  VII.  cheated  them  out  of  their 
Liberties,  that  is,  into  an  A£t  of  Parliament  that  fixed  a  Yoke  about  the  Nation,  which 
their  Pofterity  have  been  ever  fince  groaning  under  the  weight  of;  and  the  Irifh  enjoy  at 
this  day,  lefs  Liberty  than  any  other  Subjects  in  the  Britifh  Dominions.  This  could  not 
have  happened  without  their  Confent.  Let  any  man  look  over  the  Lilt  of  Penfions  upon 
the  Irifh  Eftablifhment,  publifhed  not  long  fince,  and  he  w;ll  fee,  what  a  Milch-cow  that 
unhappy  Kingdom,  with  fuch  a  Curb  in  its  mouth,  is  to  a  Britifh  Miniftry. 

It  is  this  honourable  Badge,  which  Mmifters  have  been  long  endeavouring  to  adorn  the 
Colonies  with.  In  Charles  the  lids,  time  the  Earl  of  Carlifle  was  fent  hither  our  Gover¬ 
nor,  and  brought  with  him  a  Body  of  Laws,  fafhioned  after  thofe  of  Ireland,  with  Inflec¬ 
tions  to  get  them  palled  here.  But  our  Anceftors  rejected  them  with  Indignation  ;  na 
Threats  could  frighten,  no  Bribes  could  corrupt,  no  Arts  or  Arguments  could  perfwade 
them  to  confent  to  Laws  that  would  enflave  pofterity ;  and  therefore  we  are  free. 

The  Endeavours  of  fucccffive  Minifters  were  continued  for  this  purpofe,  until  the  Year 
1728  when  King  George  the  lid  gave  his  Royal  AfTent  moft  gracioufiy  to  an  Act,  com- 
Znlv  'called  the°  Revenue  Aft,  which  put  an  end  ,0  the  Cornell ;  for  m  that  AS  it  .. 
declared  “  That  all  fuch  Laws  and  Statutes  of  England  as  have  been  at  any  I  ime, 
efteemed,  introduced,  used,  accepted  or  received  as  Laws  m  this  IOand  ftiall  be  and 
it  are  hereby  declared  to  be  and  continue,  Laws  of  this  His  Majefty  s  Bland  of  Jamaica, 

FOR  EVER. 

AND  His  Majefty’s  confent  to  this  Law  which  may  be  called  onr  great  Charter,  was 

nurrhafed  bv  Kiantin»  therein,  a  perpetual  Revenue  to  his  Majefty  and  ins  ucc  •  Y 
£  J  are  preeffely  intitl.d  to  all  iuch  Laws  ot  England,  as  have  ever  been  uled  here. 

Now  our  Court  if  A'ffembly,  as  appears  by  their  minutes,  have  ever  governed  themle  .  , 

and  exerted  their  Jurisdiction  in  Cafes  of  Privilege,  by  the  Law  of  1  ailiament. 

Tmf  T  aw  of  Parliament  has  ever  been  allowed,  by  all  Lawyers  and  Judges,  to  Pgj; 
of  Xelaw  Of  E,  eland  ,  I  would  therefore  be  glad  to  hear  by  what  Quant  or  Subtlety,  ,t 

could  be  diftingui&ed  in  our  Cafe,  as  No  Law  of  England. 

Anceftors,  in  the  Infancy  of  this  Colony,  in  the  Arbitrary  Reigns  of  a  Char- 
Have  °T“m«  ard  when  Prerogative  was  unlimited,  and  Liberty  undefined,  thus  No- 
les  and  a  James,  and  wi  u  n  tu  nrcfent  Generation,  n  mv  wnen 

bly  withftood  every  attempt  to  enfiave  us  ?  And  foal  the  ?n  QoJ  {  h  j,  The 

T  A  „  -o  ^fl-oKi;fh’d  and  Prerc gative  limited,  do  lets  toi  toitenty  .  u 

Liberty  is  eftabhihd,  *ndirer  our  Danger  great ;  and  the  Power  we  have  to 

conjuncture  is,  moft  certain  y,  »  #  of  a  brav°e  People  fhould  rife  in  proportion  to  their 

contend  with  formidable.  Bu  -  P  .  Onnre*flion  it  is  the  part  of  Cowards  to 

Danger.  It  is  the  part  of  Slaves  to  f^Ve ‘re  nSsUv^we  cannot  b"  made  fo.  without 
fhrink  at  the  appearance  of  Danger.  We  are  not  Slaves,  »'«  Qllf 


S  f. 


•ur  confent,  at  long  as  GreatBritain  is  Free.  If  we  fuffer  ourfelves  to  be  frightned  out  ©four 
Liberties  ;  we  are  Cowards  ?  if  we  give  them  up  from  any  other  motives  ;  we  are  traitors; 
Traitors  to  the  prefent  Generation,  Traitors  to  Pofterity.  But  if,  after  having  done  our 
utmoft,  they  (hould  be  wrefted  from  us  by  a  (Longer  Power ;  every  Man  who  has  done 
his  Duty  will  have  the  Tcftimony  of  a  Good  Confcience  for  his  Comforter ;  and  Mens 
sibi  Conscia  recti,  the  greateft  Comfort  of  a  Good  Man,  will  be  Ours.  His  Majefty 
and  every  Honeft  Man  in  Britain  will  think  the  better  of  us,  for  Chewing  a  Manly  refolution 
and  conftancy,  in  defence  of  our  Privileges.  His  Majefty  will  think  tne  better  of  our  Loy¬ 
alty,  for  our  Love  of  Liberty  ;  for  his  Throne  is  founded  on  Liberty,  and  it  is  his  greateft 
Glory  to  Reign  over  a  Brave,  a  Loyal  and  a  Free  People. 

To  Conclude,  we  have  received  our  Liberties  as  an  Inheritance  from  our  Fathers,  and  we 
are  bound  to  tranfmit  them  to  our  Children,  unimpair’d.  If  we  do  fo,  we  fhall  do  our  Du« 
ty  ;  if  we  dootherwife,  we  fhall  a£t  with  the  bafeft  Treachery  and  Impiety  :  we  (hall  de- 
lervedly  incur  the  Ccnfure,  the  Contempt,  the  Abhorrence  of  all  Honed  Men,  and  inti* 
tie  ourfelves  to  the  Cuifes  of  Pofterity. 


Jamaica,  Auguft  ioth,  1765. 


I  am,  &c. 


P.  S.  I  know  cf  no  Power  excercifed  by  theHoufeof  Commons  for  redreffing  Grie¬ 
vances,  or  bringing  Public  Offenders  t©  Juftice,  which  the  Affembly  is  incapable  of.  I 
know  of  non«  which  it  has  not  exereifed  at  times,  except  that  of  Impeachment  ;  and  this 
has  been  forborn,  not  from  any  Incapacity  in  that  Body,  but  from  a  defed  in  the  Power  of 
the  Council.  An  Impeachment  by  the  Houfe  of  Commons  in  England,  mult  be  tried  in 
the  Houfe  ofLords  ;  h  being  below  the  Dignity  of  the  Commons,  to  appear  as  Profecutors 
at  the  Bar  of  any  Inferior  Court. 

The  Council  or  Upper  Houfe  here,  have  no  Jurifdiaion  in  Criminal  Cafes,  and  the  Af¬ 
fembly  being  alfo  above  profecuting  in  the  Inferior  Courts,  do  therefore  not  Impeach  on¬ 
ly  becaufe  there  is  no  Judicature  which  they  can  in  this  Cafe  with  Dignity  refort  to  •  ’  But 
the  Affemblies  of  Jamaica  have  always  been  ufed  to  enquire  into  the  Abufes  and  Corrupti¬ 
ons  of  Office,  the  obftru&ions  to  Public  Juftice,  and  the  complaints  of  Subjeas  opprefs’d 
by  the  Hand  of  Power,  and  to  bring  the  Offenders  in  fuch  Cafes  to  Juftice.  If  an  Offen¬ 
der  be  in  any  Station  below  the  Governor,  their  Cuftom  has  been  to  lay  the  Evidences  of  his 
Guilt  before  his  Excellency,  and  by  addrefs  defire,  he  may  be  Profecuted  and  Difmifs’d 
from  the  Office  he  has  abufed.  If  the  oppreffion  comes  from  any  of  the  Courts  or  Offices 
which  the  Governor  holds,  they  feek  for  red  refs,  by  an  application  in  the  fame  manner  to 
his  Majefty;  infomuch  that  Public  Officers  and  Magiftrates  of  all  Rank  s,  from  the  Juftice 
of  the  I  eace,  up  to  the  Chief  Juftice,  the  Members  of  his  Majefty’s  Council  and  the  Go 
vernor,  have  at  times  been  made  to  ft  el  the  weight  of  this  Authority,  and  to  fuffer  for  their 
.xcelles;  fo  that,  tho  the  Aflembly  do  not  Impeach,  yet  they  exercife  Powers  as  Conftitu- 

ti  -n.il,  and  every  way  as  efrcdlual  to  protect  the  Subject,  and  bring  the  Guilty  to  Punifh- 
men  to 

Akd  1  appeal  to  every  Man  who  has  any  Knowledge  of  the  Hiftory  and  Conftitution  of 
this  tolont,  whether,  the  Salutary  and  frequent  Exercifes  of  thefe  Powers,  have  not  been 
ou>  mam  Defence  againft  Oppreffion,  and  our  hell  Security  againft  the  ill  Effeas  of  that 
formidable  and  unconftitutional  lhare  of  Power,  which  our  Governors  are  arm’d  with. 


FINIS 
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Copy  of  the  bpc-aker’s  Warrant,  hy  which  Mr.  Pierce  Cooke  was  taken  ihio 
the  Cuftody  of  the  Meflenger  of  the  Aflembly,  and  aifo  a  Copy  of  the  Decree  or 

. .  ,  hlS/-r^)CE.LLENCY  TKE  Chancellor,  by  which  he  was  Releafed,  and  Difeharced* 

from  the  Cuftody  of  the  Meflenger.  u 


Jamaica,  fft 


Mereurii,  19th  Die  Decembris  1764. 


Whereas  Mr.  Pierce  Cooke  was  in  Cuftody  the  laft  Seffion  of  Aflembly  for 
a  Breach  of  the  Privileges  of  the  House  in  aflifting  Richard  Thomas 
Willfon  in  Executing  a  Writ  of  Venditioni  Exponas  on  the  Coach  Horfes  of  John 
Olyphant,  Esquire,  a  Member  of  the  Houfe. 

These  are  therefore  to  Will  and  Require  you  to  Take  into  your  Cuftody  the  Body  of 
the  faid  Pierce  Cooke,  and  him  fafely  keep  until  he  (hall  be  difcharged  by  Order  of 
the  House,  and  for  your  fo  doing  this  fliall  be  your  Warrant.  Given  under  my  Hand 
and  Seal  the  Day  and  Year  above  written. 


To  Edward  Bolt,  Efq; 

Meflenger  of  the  Aflembly. 


Charles  Price,  Junior  Speaker.  © 


At  a  High  Court  of  Chancery  held  at  the  Town  of  St.  Jago  de  la  Vegz 
on  Friday  the  21ft  Day  of  December,  1764, 


Rex 


Coo 


ice 


The  Body  of  Pierce  Cooke,  Gentleman,  being  this  Day  brought  into  Court  before 
His  Excellency  the  Chancellor,  by  Edward  Bolt,  Efquire,  purfuant  to  the 
Order  of  this  Honourable  Court  made  yefterday,  upon  the  Return  of  the  Writ  of  Habeas 
Corpus,  ifiued  under  the  Seal  of  this  Court,  tefted  the  20th  Day  of  December  Inflant, 
Dire6ted  to  the  faid  Edward  Bolt  Returnable  before  His  Excellency  the  Chan¬ 
cellor  Immediate  ;  And  upon  hearing  of  what  was  AUedged  by  Council  on  behalf 
of  the  said  Pierce  Cooke  on  the  faid  Return  His  Excellency  the  Chancelor. 
was  pleafed  to  declare;  That  it  did  not  appear  to  him  from  the  words  of  any  Act 
of  Parliament  or  of  any  Act  of  the  Governor  Council  and  Assembly  of 
this  Island  or  of  his  Majesty’s  Commission  or  INS  I  RUCTIONS  to  his  Ex¬ 
cellency  as  Governor  of  this  Island  or  by  any  other  Means  Whatsoever 
That  the  Commitment  of  the  faid  Pierce  Cooke  into  the  Cuftody  of  the  faid  Edv.  ard 
Bolt  IS  LEGAL.  And  His  Excellency  the  Chancellor  was  therefore  pleafed  to 
Order  Adjudge  and  Decree  And  it  is  hereby  Ordered  Adjudged  and  Decreed 
That  the  faid  Pierce  Cooke  BE,  BY  THE  AUIHORLT  1  Ob  I  HiS  COUR I 
Released  and  Discharged  from  the  Custody  cf  the  said  Edward  Bolt. 


VeraCopia  Extur 


Geo.  Ramfay  Reg,  Cur*  Can 
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